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A case decided by the 
Court of Appeals of 
kansas City, Missouri, 
which we publish in this number, illus- 
trates a defect in the practice of issu- 
ing and paying letters of credit—at 
all events a defect in the method 
adopted by the bank in this particu- 
lar case—which leaves open the door 
for the perpetration of extensive 
frauds upon the bank issuing the let- 
ter by the holder of the letter, should 
he choose to be dishonest. The case, 
in brief, was this: A man, desirous of 
purchasing mules in certain counties 
in Missouri, obtained from a bank at 
Carthage a general letter of credit for 
$1,000 which was directed ‘to whom 
it may concern” and promised to pay 
checks signed by the bearer of the let- 
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ter, up to its amount, the amounts 
drawn for to be indorsed upon the 
letter. The design of this transaction 
was, of course, that checks should be 
drawn and negotiated by the mule- 
purchaser only on faith of the letter, 
which should have indorsed thereon 
the amount ofeachcheck. Bearing this 
letter, he drew and negotiated on faith 
thereof, in one of the counties of 
Missouri, ten checks aggregating 
$500.25 and this amount was in- 
dorsed on the back ofthe letter. These 
checks were paid by the bank. Then 
he perpetrated a fraud. He went into 
another county, leaving his letter 
behind, and negotiated two other 
checks drawn on the bank at Carth- 
age, aggregating $389.80, which he 
succeeded in negotiating at a bank 
without making any mention of his 
letter ofcredit. These checks were for- 
warded and regularly paid by the 
bank at Carthage, that bank suppos- 
ing they were negotiated on faith of 
the letter and their amounts indorsed 
thereon, which was not the fact. 
Lastly, the bearer of the letter nego- 
tiated checks for the balance $499.75 
to another bank, on faith thereof and 
this amount was indorsed on the let- 
ter, using up the $1,000 credit. 

The bank at Carthage is, of course, 
held liable for these checks to the in- 
nocent purchaser who took them on 
faith of the unindorsed- balance ap- 
pearing on the letter, and is not allow- 
ed to defend their payment on the 
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ground that it had previously cashed 
the checks for $389.80, supposedly 
drawn against the letter. 

The remedy for this form of fraud 
would seem to be to require that 
when acheck is drawn against a letter 
of credit, not only must the amount 
be indorsed on the back of the letter, 
but the check itself should contain a 
statement that it is drawn against 
letter of credit number so and so and 
that its amount is endorsed thereon. 
Without this statement, the drawee 
bank would not pay the check, and, 
containing it, the statement would 
constitute notice to a purchaser of 
the check that it was not an inde- 
pendent draft on a bank, but was 
drawn against a special credit and 
make it incumbent on the purchaser 
toindorsethe amount upon the letter. 
For if such purchaser collected the 
check with such statement appearing 
thereon, when in fact its amount had 
not been indorsed on the letter, it 
would seem to make himliable for col- 
lecting theamount upon a representa 
tion or warranty of the fact, wherever 
the bank issuing the letter afterwards 
became liable thereon for an excess 
amount, caused by thecheck not being 
indorsed on the letter. In such acase, 
we think, the bank of payment would 
have recourse upon the purchaser of 
the check upon theground that it was 
collected upon the false representation 
that its amount was indorsed upon 
the letter. 


In this number we publish 
two decisions by New York 
courts illustrating certain 
phases of the law of certi- 
fied checks and concerning the obliga- 
tion of the certifying bank to pay 
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them under unusual conditions. One 
case involves the obligation 0! » bank 
to pay to the holder, a certified check 
payable to order, when unindorsed by 
the payee; the other involves a 
bank’s right to indemnity, where it 
has once paid a stolen certified check 
to a bona fide holder who has re. 
funded the amount to the drawer by 
whom it was re-deposited, before pay- 
ing the amount to the depositor, the 
theory being that the bona fide 
holder might have someclaim against 
the bank therefor. 

In the first stated case, a check was 
transferred by the payee to a holder 
for value, but the payee omitted to 
indorse it. The holder obtained the 
bank's certification, but the bank re. 
fused to pay the check without the 
payee’s indorsement, contending that 
it could not be compelled to do so. 
The court holds that title to a check, 
payable to order, may be transferred 
without indorsement, but the effect of 
non indorsement is to render the 
check non-negotiable and make the 
holder’s title subject to equities. In 
this case, there being no equities 
against the holder, he was held en- 
titled to payment by the bank. 

In the second case, the drawer ofa 
check made it payable to his own 
order, and had it certified by the bank. 
After indorsing the check in blank, it 
was stolen from him and negotiated 
for value. The drawer notified the 
bank and signed a stop-payment 
order, but when the check was pre- 
sented, it was paid by the bank. The 
drawer of the check then demanded 
the money from the holder who had 
collected it and the latter voluntarily 
repaid the amount and received the 
check. The drawer deposited this 
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amount in the bank and afterwards 
sought to withdraw it. But the bank, 
thinking that the holder of the check 
might have some claim on it, refused 
to pay without a bond of indemnity. 
The court,in this case, holds that the 
bank must pay the amount to the 
drawer who deposited it, as, having 
once paid a certified check to a bona 
fide holder entitled to receive pay- 
ment, the check was discharged and 
such holdercould not look to it again 
for the money because he had volun- 
tarily repaid the money collected to 
the drawer and the latter had re- 
deposited it. 

The full text of the decisions in 
these two cases should be read by 
bankers as affording valuable instruc- 
tion in a branch of law not thor- 
oughly understood. 


Itisanelementary prin- 
ciple of commercial law 
that the purchaser of a 
promissory note from 
the payee or indorsee, who acquires 
the same before maturity, for value 
and without notice, takes an enforce- 
able right thereto, free from defense of 
the maker against the payee. It is 
this principle which protects the banks 
when they discount notes for their 
customers taken by thelatterin trade 
transactions and indorsed by the cus- 
tomer, as payee, to the bank, before 
maturity. Thebanks knowthat what- 
ever the equities of the transaction 
as between maker and payee, they 
have a clear right of enforcement 
against the makers of these instru- 
ments, ree from defenses, if any exist, 
against the payee; the banks also 
having an enforceable right against 
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the indorser after the note has been 
dishonored at maturity and his lia- 
bility preserved in the usual way. 
But it would seem that there may be 
cases which constitute anexception to 
this principle ; at all events, the facts 
and decision in acase recently decided 
in the Texas courts, present such an 
exceptional case. The case was one 
where a wagon company, engaged in 
the manufacture of wagons, kept an 
account with a bank and when they 
received notes in payment of wagons 
sold, they would indorse them over to 
the bank which would discount them 
and place the proceeds to the wagon 
company’s account. It appeared in 
this particular case that the wagon 
company sold a number of wagons 
which were cracked and valueless and 
that they received the purchaser's 
note therefor in payment of the price, 
before the wagons were delivered. This 
note was discounted by the bank for 
the wagon company in the regular 
way, without knowledge of any failure 
of consideration at the time of dis- 
count, which transaction would, under 
the elementary rule, make the bank 
a holder in due course, entitled to en- 
force the note against the maker, free 
from the latter’s defense against the 
payee. But when the note matured 
and the maker refused to pay, the bank 
then had full notice that it was with- 
outconsideration and that the maker 
had been defrauded by the payee into 
giving it, and in addition, it held 
sufficient funds of the payee on de- 
posit, out of which the note could 
have been satisfied. Under these cir- 
cumstances, the court holds that it 
was the duty of the bank, holding such 
sufficient funds on deposit of the 
payee, to charge the note against such 
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account in release of the maker and 
that, when it failed to do this but, 
instead, sued the makeron the note in 
the interest of the wagon company, 
with the view that the maker’s de- 
fense which he would have had against 
the wagon company, had the latter 
sued him on the note, would not be 
available against the bank, the bank 
would not be allowed to recover on 
the note against the maker. In other 
words, under such circumstances, the 
bank was in duty bound to collect the 
note out of the indorser’s account, 
and its failure so to do released the 
maker from liability to it on the note. 


Deposits in banks, as a 
subject of taxation, pro- 
vide a matter of fre- 
quent controversy, both in and out 
of court, between the officers of banks 
and the government tax officials. 
In the state of Kentucky a _ recent 
attempt was made to tax deposits 
by wholesale, and an action was 
brought by the State Kevenue Agent 
against three hundred banks in the 
state, tocompel the banks to pay 
back taxes upon deposits aggrega- 
ting over one million dollars, on the 
theory, first, that the deposits were 
the property of the bank, and as 
such subject to taxation, or, failing 
in this, to compel them to pay the 
tax as bailees of their depositors and 
to disclose the various amounts due 
to each depositor for the purpose. 
The first of these actions has re- 
cently been decided in the Jefferson 
County Court in favor of the banks 
and the full opinion of Judge 
Gregory will be found published at 
page 348 this number. He holds 
that a bank cannot be compelled to 
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pay taxes upon deposits as upon its 
own property, but that *h de. 
posits should be properly assessed 
to the depositor. While it would be 
competent for the legislature to 
provide for an assessment against 
the bank and require the bank to 
pay the tax as agent or bailee of 
the depositor, the legislature has not 
done this, but has elected to require 
the depositor to list deposits and 
pay the taxes thereon, which pre. 
vents the tax being assessed upon 
the bank as bailee in possession of 
its depositor’s money. Furthermore 
Judge Gregory holds that the Ken 
tucky banks cannot be compelled to 
furnish a list of depositors or to 
list inthe names of its depositors 
the various amounts held by the 
banks for each, in the absence of 
legislation to that effect, and there 
being no such legislation, he finds it 
unnecessary to decide whether they 
could be so compelled, even if the 
legislature should provide that mode 
of procedure. 

Since the decision by Judge Greg- 
ory, a second decision has been made 
by Judge Upton W. Muir at Louis- 
ville in which he fully sustains the 
findings of County Judge Gregory. 
Judge Muir holds that there is no 
valid support under the Kentucky 
statutes for the following contentions 
made by the state revenue agent: 
That a bank or trustcompany should 
be held responsible for the deposits 
as owner; as bailee in possession, or 
as trustee, in which capacities it should 
be required to disclose the extent 
of deposits so that they may be 
listed for taxation. 

These Kentucky cases will now be 
taken to the Court of Appeals of the 
state but there is no reason to sup- 
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pose that the findings of Judge 
Gregory and Muir will be overturned. 

At different times, attempts have 
been made in other states by the 
tax oflicials to compel the banks to 
disclose the amounts on deposit, be- 
longing to their depositors on a 
stated day, for purposes of taxation. 

In the year 1880 it was held by 
Federal Judge Welker, ina case involv- 
ing the national banks in Ohio, that the 
officers of those banks could not be 
compelled to present for inspection 
books showing the deposits of the 
bank. Section5241 of the U.S.Revised 
Statutes provides that no associa- 
tion shall be subject to any visitor- 
ial powers, other than such as are 
authorized by this title or are vest- 
ed in the courts of justice. The rul- 
ing was, presumably, made under 
this section and the constitutional 
question of the banks’ exemption 
from such disclosure under the provis- 
ion of the American constitution that 
“the right of the people to be secure 
in their persons, houses, papers and 
effects against unreasonable searches 
and seizures, shali not be_ viola- 
ted,’ etc. was not gone into. The 
Ohio statute, under which the dis- 
closure was sought empowered the 
county auditor ‘‘to issue compul- 
sory process, and require the atten- 
dance of any person or persons whom 
he may suppose to have a knowl- 
edge of the articles, or value of the 
personal property, moneys, credits,” 
etc. ‘‘and examine such person or 
persons on oath in relation to such 
statement or return.’’* 

In Indiana, under the tax act of 
1891, thestate tax board attempted 
to require the presence of cashiers of 


irticle “The Compulsory Disclosure of 
ban deposits,” 5 S. &. 3, oom. 


the banks to appear and testify con- 
cerning the names of all general and 
special depositors of the bank on 
April 1, 1891, and the _ respective 
amounts of their deposits. Judge 
Taylor, of the Superior Court in 
Indianapolis, held that the board 
had no power to compel the bankers 
of the state to produce their books 
showing their deposits or testify to 
the names of the depositors or the 
amounts to theircredit. Heemphati- 
cally asserted that the state legisla- 
ture ‘‘under the limitations of itscon- 
stitution andthe Constitution of the 
United States, has no authority to 
vest power in said board of tax 
commission to require a bank to 
disclose the names of its depositors 
in gross for the mere purpose of in- 
definite discovery. The sanction of 
such authority would result in the 
inauguration of such an unreason- 
able system of inquisition and the 
encouragement of vexatious and 
profitless espionage to such a degree 
as was never contemplated, and cer- 
tainly can find no just sanction in 
our plan of government.’’* 

Under the Indiana law of 1901 the 
right is given to certain officers to 
inspect books and papers of the 
bank for the purpose of discovering 
omitted taxable property of deposi- 
tors, and a second case involving 
this right and the constitutionality 
of this law is now pending in the 
Indiana courts. 

In Oregon in 1895 a national bank 
president was indicted for refusing 
to comply with the law of that state 
which required the proper officers of 
banking institutions to furnish lists 
of depositors and amounts to their 


* See this decision, 5 B. L. J., 313; also articles 
on this subject, 5 B. L. J.. 165. 303. 
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credit, to the county assessors on 
application. The Circuit Court of 
Multonomah County decided that 
the legislation was unconstitutional.* 
In Connecticut, the legislature of 
1897 required thecashiers of banks to 
furnish to the tax assessors upon re- 
quest, the names of persons who own- 
ed stocks or bonds held by the bank 
as collateral security,and the amounts 
or description of the stocks and bonds. 
We do not know that this legislation 
has been, as yet, judicially tested. 
The proceedings in Indiana and 
Oregon, it will be observed, were ef- 
forts on behalf of tax officials to ob- 
tain a wholesale disclosure of de- 


posits in banks, and legislation to 
that end was held unconstitutional. 
But it would appear that where a 
single depositor makes return of his 
property and is afterwards indicted 
by the grand jury for perjury on the 


ground that he has falsely stated the 
amount of bank deposit to his cred- 
it, the cashier or other official of the 
bank can be compelled to appear and 
testify as tothe amount to the credit 
of the particular depositor on the 
stated day and if he refuses, can be 
fined and jailed for contempt. A de- 
cision of the Supreme Court of Kan- 
sas to this effect is published in this 
number (see page 333) and the same 
question arose in Missouri in 1898 
where the cashiers of two banks in 
Windsor were subpoenaed to appear 
before the grand jury with the in- 
dividual ledger and time deposit 
register of the respective banks 
showing the accounts of certain de- 
positors, a list of whom was given 
in the subpoena. The purpose of this 
was, of course, to gain information 


* See 12 B. 1... }., 302; 
L. J.. 309; 369. 


see also articles 12 B. 
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upon which to indict certain « 
tors for making false return 
question, we understand, was not 
litigated as the counsel for the banks, 
after thorough investigation o! the 
authorities, were of the opinion that 
the bank officers would have to ap- 
pear and testify.* 


)0Si- 
The 


At a special meeting on 
Thursday, May 12, in the 
Clearing House, the bank- 
ers and representatives of the banks 
and trust companies of Greater New 
York unanimously voted to invite 
the American Bankers’ Association 
to hold its next annual convention 
in New York City. The following 
gentlemen were appointed a commit- 
tee to make all the arrangements 
and to extend the invitation to the 
President and Executive Council of 
the Association: 

James Stillman, Chairman, |’resi- 
dent National City Bank; 

J. P. Morgan, of J.P. Morgan& Co. 

Valentine P. Snyder, President 
National Bank of Commerce; 

A.B. Hepburn, Pres. Chase Nat. Bk; 

James T. Woodward, President 
Hanover National Bank; 

Levi P.Morton, Pres. Morton Tr.Co; 

G.F. Baker, Pres. First National Bk; 

E. D. Marston, President Farmers’ 
Loan & Trust Company; 

Richard Delafield, President 
tional Park Bank; 

Dumont Clarke, President Ameri- 
can Exchange National Bank; 

W. A. Nash, Pres. Corn Exch. Bk. 

J. E.Simmons, Pres. Fourth Nat. Bk. 

Richard L. Edwards, President 
National Bank of North America. 

Alexander Gilbert, President Mar- 
ket & Fulton National Bank; 

J. Crosby Brown, of Messrs. Brown 
Brothers & Co ; 

W.W. Smith, Pres. Bank for Savings; 

James McMahon, President Emi- 
grant Industrial Savings Bank. 


Invitation 
toA.B.A. 


Na- 


* See article 15 B. L. J. 85. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Conrinuen). 


nator as Pavee. 
t Indication of Payee. 
of A” as Pavee. 


cks incompleted as to Payee. 


‘es the last number, we began the 
subject of payee, as one of the 
requisites of a check, showing that 

a check must have a payee, lacking 

which it is fatally defective; that the 

payee may be either (1) bearer or 

(2) specific; and that the payee must 

be named or otherwise indicated in the 

check with reasonable certainty. We 
discussed the general, bearer, class of 
payee and showed thecases where, the 
check not being payable in express 
terms to bearer, was, nevertheless, by 
the form of words used, in legaleffect, 
payable to bearer; and we entered 
upon the other broadclass of payee— 
the specific payee class—and took up 
those cases where the payee is named 
in the instrument as anindividual, firm 
or corporation, where the drawer or 
drawee is payee, where the payee is 
joint, and where the payee is alterna- 


tive, as in case of a check payable to 
A or B. 


In this number, we continue the 
subject, completing the discussion of 
the specific payee class where the 
payeeis named or otherwise indicated 
with reasonable certainty; further, 
treating of checks incompleted as to 
payee by reason of the payee blank 
being unfilled, and lastly, of that 
class of checks which have been held 
to have no payee and, therefore, to 
be fatally defective. 


IMPERSONATOR AS PAYEE 


Where a check is made payable to 
one person, who impersonates another 
and assumes the name of such other, 
whether the impersonator is really of 
the same name as the other, or not, 
the person impersonated knowing 
nothing whatever of the transaction 
in which his name is used, and the 
check drawer delivering the check to 
the impersonator in the belief he is 
the person impersonated, the weight 
of American authority is to the effect 
that the true payee of the check is 
the impersonator; that indorsement 
of the check by him in the name of 
the person impersonated, whether his 
own name or not, is not a forgery, 
but is the endorsement ot the payee 
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intended by thedrawertoreceive pay- 
ment; and that payment of the check 
by the bank to such impersonator is 
valid and chargeable to the drawer. 

This proposition has been held in 
a number of cases. 

In a Kansas case, a man calling 
himself Daniel Maloney approached 
alawyer in Leavenworth and request- 
ed him to write to his brother Jam s 
‘Maloney at Cincinnati to send him 
funds. James had a brother Danicl 
at Leavenworth,but the brother knew 
nothing of the transaction. James 
purchased two bank drafts on New 
York to the order of Daniel Maloney, 
which were mailed to Leavenworth 
and delivered to the impostor by the 
lawyer. The impostor was held the 
true payee of the drafts, and his in- 
dorsement of them in the name of 
Daniel Maloney gave good title toa 
purchaser.* 

In a Pennsylvania case, an im- 
postor named Ashley went to Dr. 
Herman S. Bissey in Philadelphia, 
and pretending he wanted to pur- 
chase, obtained the title papers of 
the doctor’s residence. Ashley took 
these to a real estate agent and, rep- 
resenting himself to Bissey, applied 
for a loan of $5,000. The agent pro- 
cured the loan from a title company 
which made its check payable to 
order of Herman S. Bissey. Ashley 
indorsed the check in the name of 
Bissey and negotiated it to a bank, 
which collected it of the drawee. The 
impostor was held to be the true 
payee, the one to whom the drawer 
intended payment to be made, hence 
his indorsement was not a forgery, 
but genuine, and the bank taking it 
from him acquired good title and 


* Maloney v. Clark, 6 Kan. 82. 
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was under no liability to refur 
money to the bank of payment. * 
In a New York case involv 
Texas and Colorado transactio 
loan was procured from the li 
of a real estate agent at |) 
upon certain Denver propert 
longing to one Olive K. Hudson 
resided with her husband at Colo. 
rado, Texas. The application was 
made by animpostor at Forth Worth, 
Texas, calling himself A. W. Hudson, 
the husband of the owner of the 
property. The real owner, nor her 
husband, knew nothing of the trans- 
action. The draft of a Denver bank 


on New York, payable to order of 
A. W. Hudson, was mailed to Fort 
Worth, indorsed by the impostor in 
that name, and negotiated to a Texas 
bank. The draft was accepted by the 
drawee, but payment was refused. 
The Fort Worth bank was adjudged 


a holder for value, taking title by in- 
dorsement of the true payee, and 
entitled to collect the money. + 

There are many similar cases where- 
in like decisions have been rendered.} 

In one state in the Union, Rhode 
Island, a contrary view has _ been 
taken. In a case before the supreme 
court of that state$ an impostor 
representing himself to be Ernest A. 
Haskell, an employee of a concern, 
and giving the address of Haskell, 
applied to a lender of money on em- 
ployees’ salaries for,a loan. The 
lender investigated and finding that 

* Land, Title & Tr. Cu. v. Northwestern Nat 
Bank, 17 B. L. J. 515. 

+ First Nat. Bank v. American Exchange 
Nat. Bank, 19 B. L. J. 365. 

t See article, “Checks to Impersonators,” 18 
B. L. J. 415; see also 19 B. L. J. 44; 20 B. L. J. 
192, 663: and Sherman vy. Corn Exchange Bank, 
this number. 

§$ Tolman v. Bank, 18 B. L. J 360. 
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Haskell was employed and was living 
as represented, gave the impostor a 
check to order of Haskell, in exchange 
for the impostor’s note executed in 
Haskell’s name. The bank paid the 
check bearing the indorsement by the 
impostor in the name of Haskell, and 
the court held it could not charge 
the payment to the drawer of thecheck, 
as the indorsement was a forgery. 
The court said Haskell was the per- 
son the checkdrawer had in mind and 
Haskell was the payee, not the im- 
postor. 

But, as already said, the great 
weightof authorityis the other way. 

Sometimes, however, where the im- 
personator of one, to whom money 
is due, applies therefor in the latter’s 
name,the payor, not being sure that 
it is the right person, will, instead of 
paying cash, draw his check payable 
to order of the right person, and de- 
liver it to the impersonator, with the 
express purpose of throwing the bur- 
den of identification upon the bank. 
In two such cases it has been held 
the impostor was not the real payee, 
although the check has been delivered 
to him upon his assertion that he is 
the one entitled to the money; and 
his indorsement in the name of the 
payee is a forgery, and the bank 
which pays him the money is the 
loser. InanOhiocase*, one Frederick 
B. Dodge, of Toledo, owned a govern- 
ment certificate of indebtedness for 
$486, which he mailed to the pay- 
master at Cincinnati, requesting a 
check. Thecertificate was stolen from 
the mail and the thief, representing 
himself to be Dodge, presented it to 
the paymaster at Columbus. The 
paymaster retused to pay unless the 


Dodge v. Bank, 30 Ohio St 
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holdercould identify himself as Dodge, 
but when told that he could identify 
himself at the bank, the paymaster 
delivered the impostor his check for 
the amount. payable to Frederick B. 
Dodge. The impostor collected the 
money from the bark upon his in- 
dorsement of Dodge’s name. The in- 
dorsement was held a forgery, and 
not one by the real payee. The court 
said there was no foundation for the 
claim that the check was paid to the 
person whom the drawer intended to 
be paid, and whom he designated as 
Dodge. The intention was to order 
payment to Dodge, the owner of the 
voucher, and it was left to the bank 
to identify the owner of the check as 
Dodge. Also in a recent Colorado 
case,t the manager of a telegraph 
company was instructed to pay a 
sum to one Daily. Animpostor rep- 
resenting himself to be Daily, and 
identified by another as such, applied 
for the money, but the manager not 
being satisfied withthe identification, 
instead of paying cash, gave the im- 
postor his check payable to order of 
Daily for the purpose of having the 
bank identify the payee. The im- 
postor was held not the payee in- 
tended by the drawer, and his in- 
dorsement was a forgery; although 
an additional ground for holding 
the bank which paid the check, liable, 
was the fact that the impostor had 
indorsed the name as ‘‘Daley.”’ 

The rules to be deduced from the 
many decided cases on this subject, 
would appear to be these: 

1. Where the drawer of acheck pay- 
able to a person named as payee, 
delivers or mails it to One who im- 
personates the payee and assumes 


+Western Union Tel. Co.v. Bank, 19 B. L. J., 


27 
2]. 
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his name, believing that the imper- 
sonator is in reality the person im- 
personated, the impersonator is the 
true payee, as it is the intention of 
the drawer that he shall receive pay- 
ment. (Rhode Island contra). 

2. But wherethe drawer is in doubt 
whether the person to whom he deliv- 
ers the check is the one to whom he 
desires to make payment, thinking 
it probable but not being absolutely 
certain in that belief, and therefore 
giving the check for the purpose of 
throwing the burden of identification 
on the bank, the impersonator is not 
the true payee, his indorsement is a 
forgery, and payment by the bank 
to him, or his order, is invalid. 


SUFFICIENT INDICATION OF PAYEE- 


The following illustrations, where 
the payee is not named, will afford 
examples of what is regarded as a 
sufficient indication of a payee. 


Inan Illinois case aninstrument was 
made payable to the ‘administrators 
of C,’”’ and objection was made that 
there was no payee, or the payee 
was uncertain. But the court held 
that specification of the payee may 
be made without inserting the name, 
for ‘‘that is certain which may be 
rendered certain,’ and if the payee 
be so certainly described or reterred 
to, as to be easily ascertained, the 
promise will be valid.* 

Aninstrument payable to the “‘trus- 
tees acting under the will of A,” is 
sufficiently certain in its designation 
of payee.t 

In a New York case,} a note was 
made payable to “A & B, trustees of 
the A. L. Co., or their successors in 


* Adams v. King, 16 Ill. 169. 
+ Meggison v. Harper, 2 Cromp. and M. 322. 
* Davis v. Garr, 6 N. Y. 124. 
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office, or order,’’ and there was held 
to be no uncertainty of the payee, 
for if the term of office of A and B 
expired before maturity of the note 
it was then payable to their succes- 
sors. Applying this rule to the case 
of a check so payable, if while the 
check was outstanding in the hands 
of A and B, these trustees were suc- 
ceeded by other trustees, C and D, 
to whom the instrument was turned 
over by A and B, the successors 
would be the payee, and the check 
would be payable to them or to their 
order. 

The payee is sufficiently indicated 
by the designation of the name ofa 
trade or business carried on by an 
individual. Thus in a Massachusetts 
cases one James Derby carried on a 
manufacturing business Boston 
under the name of the New England 
Steam and Gas Pipe Company. A 
note in payment of a debt contracted 
to Derby in the business was made 
payable to order of the New Eng- 
land Steam and Gas Pipe Company. 
It was held Derby could transfer the 
note by indorsing it in his own 
name. In an Indiana case) a note 
promised to pay “St. Bt. Juda and 
owners or order.”” The court held 
that the real name of the payee need 
not be expressed; the person named 
as payee may be designated on the 
face of the note under any style or 
description agreed on by the parties. 


in 


“ESTATE OF A” AS PAYEE 


In case a check is made payable to 
the ‘Estate of A,”’ is the payee suf- 
ficiently certain? This question has 
come up in several cases with refer- 
ence to promissory notes so payable. 


§ Bryant v. Eastman, 7 Cush., 111. 


Moore v. Anderson, 8 Ind., 18. 
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In Alabama* a note was made pay- 
able to the ‘‘estate of T. A. Thorn- 
ton, deceased.’’ The court said it 
was not necessary that the name cf 
the payee should be stated expressly 
on the face of the note, but it will 
be sufficient if from the language 
used the person can be easily ascer- 
tained. The instrument was payable 
to the representative of the deceased 
who could be easily ascertained. 

In a Michigan caset a note was 
payable to the ‘order of J. V. Mehling 
Estate,’’ and was indorsed by Sophia 
Mehling, sole legatee of J. V. Mehling, 
who was also executrix, to Babillion. 
It was contended the instrument con. 
tained no payee and that Babillion 
could not recover from the maker. 
But the court held the note was a 
valid instrument, payable to the 
proper representative of the estate. 
Such was the manifest intent of the 
parties, there was no uncertainty 
about the intent, and the proper 
representative had indorsed it. 

But in a New York case} where a 
promissory note had been made by 
a corporation payable to the “‘order 
of the estate of D. G. Littlefield” 
and had passed by indorsement of 
the proper representative of the 
estate to plaintiff, it was contended 
there was no such legal entity as the 
estate of D. G. Littlefield, hence the 
note could not have been indorsed. 
The court stated there was a conflict 
of authority as to whether in such a 
case the payee was sufficiently desig- 
nated, but found it unnecessary to 
determine this conflict; for even tak- 
ing the view that there was no such 


Hendricks v. Thornton, 45 Ala., 299. 
+ Peltier v. Babillion, 45 Mich., 384. 
; Lewisohn v. Kent & Stanley Co., 87 Hun, 
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legal entity as the ‘‘estate of D.G. 
Littlefield,’ the note would be con- 
strued as a promissory note with a 
fictitious payee, and where negotiated 
by the maker, would be deemed as 
against him, to be a note payable 
to bearer, and the plaintiff, being 
the owner and holder, would have a 
cause of action on it. 

Concerning this conflict of au- 
thority, the cases in which notes 
payable to “Estate of A’’ have been 
held invalid, because of insufficient 
designation of payee, are these : 

In Mississippi,§ a note promised to 
pay to ‘‘the estate of Benjamin 
Thomas, deceased.’’ It was held in- 
valid, for want of sufficient designa- 
tion of a payee. The court said: 
“The instrument shows the name of 
no person to whom it is to be paid 
norcan it be certainly fixed, from its 
terms, who is entitled to receive pay- 
ment. ‘The estate of Benjamin 
Thomas, deceased,’ is neither a person 
nor a body politic or corporate, nor 
do the terms point with legal cer- 
tainty to any person. If they have 
reference to any person or persons 
interested in the estate of the de- 
ceased, it is wholly uncertain whether 
they were intended toapply to the 
administrator or to the distributees 
of the estate, or to the parties en- 
titled to his real estate; and this 
uncertainty can only be explained by 
the introduction of parol evidence as 
to the intention of the makers, which 
would not be admissible.”’ 

In an early case in the supreme 
court of New York| it was also said 
of a note payable ‘‘to the estate of 
M. L:. deceased’? which had been 

N Tittle v. Thomas, 30 Miss, 122. 

Lyon v. Marshall, 11 Barb. 241. 
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sued on by the executors, that not 
being payable to aperson or persons 
by name, it was not a promissory note. 

But the views taken in these old 
cases (the case in the supreme court 
of New York having been decided in 
1851,and the Mississippicasein 1855) 
do not find favor with the later 
tribunals. We have already cited de- 
cisions from Alabama and Michigan 
in which the “‘estate of A’? has been 
held to designate the payee with 
sufficient certainty; and the court 
in the later New York case of an 
instrument payable to “order of es- 
tate of Littlefield,’’ does not follow 
the view, but evades a decision by 
giving the holder of the instrument 
relief on the theory that it is pay- 
able to bearer. 

In addition, the supreme court of 
Massachusetts in 1889* held that a 
note payable to “F. B. Bridgman’s 
estate or order,’’ was not invalid for 
want of a sufficiently definite payee 
and compelled the maker of the note 
to pay it to the administrator of 
Bridgman’s estate. The court said: 
‘‘The defendant contends that the 
instrument sued on is not a promis- 
sory note for want of a sufficiently 
definite payee, and he cites two de- 
cisions which sustain him in this 
contention (the Mississippi and early 
New York case above set out). But 
we think this is too strict an appli- 
cation of the doctrine that the per- 
son to whom a note is made pay- 
able must be clearly expressed. It is 
an equally general rule that it is suffi- 
cient if there is in fact a payee who 
is so designated that he can be as- 
certained. The illustrations of the 
manner in which this rule has been 


* Shaw v. Smith, 6 L. R. A. 348 
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applied are numerous. 
ten promises have been held to 
be valid notes or bills ex. 
change though made payah'e to 
bearer; or to persons designated 
simply by their office, without nam- 
ing them, e. g., the treasurer of the 
First Parish in H, or his successor 
in said office; the trustees of a par- 
ticular church; the manager of the 
Provincial Bank of England: the 
treasurer general of the Royal Treas- 
ury of Portugal; the executors of the 
late W. B.; the administrators of a 
particular estate; the trustees act- 
ing under the will of the late Mr. 
W. B.; also to the heirs of a particu- 
lar person, even though that person 
was living at the time; to a_busi- 
ness name adopter by the person in 
interest; and to the steamboat Juda 
and owner.”’ The court then proceeds 
to cite the cases in which the ‘es 
tate of A’’ has been held to suff- 
ciently indicate the payee, and con- 
cludes: ‘‘In the case before us the 
promise was to pay to F. B. Bridg- 
man’s estate or order. He was dead 
and administrators had been ap- 
pointed. There could be no doubt 
that the promise was intended to be 
one of which the administrators could 
avail themselves. They were in ex- 
istence, and were ascertainable. If 
the administrators of his estate had 
been made the payees, without naming 
them, there can be no shadow of 
question that it would have been 
sufficient. It savors of too much 
refinement to hold that the instru- 
ment was not a valid promissory 
note for want of a sufficiently defi- 
nite payee.” 

In a recent case in Illinois,+ where 


Thus, writ* 


+ Stern v. Eichberg, 83 Ill, App. 442. 
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the payee named in a promissory 
note was ‘‘the estate of Samuel Eich- 
berg,’ the contention was denied that 
there was no payee named who was 
capable of receiving payment; no 
payee who had the capacity of a per- 
son, either natural or artificial. The 
court held it would follow the later 
cases, Which are founded on _ princi- 
ples of justice and are the more rea- 
sonable, to the effect that the payee 
in such case was sufficiently indicated. 

From the decisions rendered in the 
cases of promissory notes, the con- 
clusion is warranted that a_ check 
payable to order of “Estate of 
A,” sufficiently designates a payee, 
and is payable to the proper rep- 
resentative of the Estate, when 
ascertained. Possibly, also, in case 
of payment of such a check to 
the wrong representative, the bank 
might be protected on the theory 
that a check so payable, has a _ficti- 
tious payee, and was payable to 
bearer; but, we think, this latter 
proposition is doubtful. Such a check 
indicates a specific payee, capable of 
ascertainment and not fictitious, 
hence should not be regarded as 
transferable by, or payable to, any 
bearer. 


CHECKS INCOMPLETED AS TO PAYEE, 


Aman draws and delivers hischeck 
for a stated amount but omits to 
fillin the blank for the payee. In 
this form itis found current in the 
commercial world. 

From the decided cases, there are 
to be evolved, twoconflicting theories 
as to the legal nature of such an in- 
strument: 

(a) That it is a complete instru- 
ment as it stands, carrying the 
absolute right to any bona fide 
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holder to fill in the blank space and 
make it payable to himself, and 
until that is done, it will circulate as 
though payable to bearer; 

(b) That it is an incomplete in- 
strument, carrying prima facie au- 
thority to fill the blank; but this 
prima facie authority may be met 
by evidence of what authority was 
in fact given; except if the blank is 
filled before the instrument is negotia- 
ted to a bona fide holder, the maker 
cannot set up that it was incomplete 
when delivered by him. 

Cases illustrating the first stated 
theory are these: 

In the year 1813* it was held in 
the English court of King’s Bench 
that a bill of exchange drawn and 
issued with a blank space for the in- 
sertion of the name of the payee, 
might be filled up by a bona fide 
holder and the drawer would be 
bound. It was in effect payable to 
bearer, and carried the right to a 
bona fide holder to insert his own 
name. 

Under this theory, the right of the 
bona fide purchaser is absolute. The 
holder may have exceeded his au- 
thority in negotia'ing the instru- 
ment, or it may have been stolen 
from the one to whom originally 
issued; nevertheless, the bona fide 
purchaser would take an absolute, 
enforceable right to the instrument 
with payee blank unfilled. 

In a New York caset a United 
States Treasury note was stolen from 
the Adams Express Company which 
recited ‘‘Three years after date, the 
United States promise to pay to the 
order of - $1,000,” etc. It was 
sold in this form to bankers, who 

* Cruchley v. Clarence, 2 Maule & Sel. go. 

+ Dinsmore v. Duncan, 57 N. Y., 577. 
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purchased for value in the regular 
course of business. The note was 
held a complete negotiable instru- 
ment, notwithstanding the name of 
the payee was left blank, and the 
purchasers acquired good title and 
right to payment. 

In another recent New York case,* 
bonds of the city of Yonkers, witha 
blank space forthe name of the payee, 
but otherwise negotiable inform, were 
stolen from the owner and subse- 
quently, but before maturity, were 
pledged as collateral security for a 
loan, without notice of any defects 
in title. The court upheld the rights 
of the pledgee as against the claim 
of the original owner, holding the 
bonds were negotiable, that the 


effect of delivering them with a blank 
for the payee, was equivalent to de- 
livering bonds payable to bearer, 
and they carried implied authority 
to any bona fide holder for value to 


fill the blank with his own name or 
that of a third party. Until that 
right is exercised, they will circulate 
as if payable to bearer. 

In a Massachusetts case+ it was 
declared that where a note is passed 
to a bank by the holder for value 
complete, except for the name of the 
payee, the instrument was acomplete 
note and the bank had authority to 
fill the blank with any name they 
chose. 

In a Virginia case}, where a note 
with payee blank unfilled, was nego- 
tiated by the holder to a bona fide 
purchaser who filled in the blank 
with his own name, it was held the 
latter had the right to fill the blank 

* Manhattan Sav Instn. v. N. Y. Nat. Ex- 
change Bank, 16 B. L. J., 493. 

+ Ives v. Farmers’ Bank, 2 Allen, 240. 

t Frank v. Lilienfeld, 33 Grat., 377. 
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and could enforce payment fr« 
a defense that the note had 
diverted. 

We now come to thesecond ticory, 
which, now being adopted by the 
Negotiable Instruments Law, over- 
turns the formerly existing rule in 
New York, Massachusetts and Vir- 
ginia, whose decisions have been cited. 
This theory is that when the instru. 
ment is delivered with payee blank 
unfilled, it is not a complete instru- 
ment, but carries prima facie author- 
ity to fill the blank and complete it. 
Concerning the exercise of this 
authority, if after delivery, the 
holder fills the blank in a manner 
not authorized, and then negotiates 
it to an innocent purchaser for value, 
the latter is protected; but if he 
negotiates the instrument initsincom- 
pleted condition, the purchaser then 
takes it subject to the actual author. 
ity, and his title may be defeated 
by proof that the negotiation was 
unauthorized. * 

Since the Negotiable Instruments 
Law has been enacted in Virginia 
and Massachusetts, decisions have 
been rendered in both those states 
declaring the former state law has 
been changed in the respect stated. 
In a Virginia case arising since the 
act+ the holder of a note, entrusted 
to him by another with payee blank 
unfilled, negotiated it to another 
contrary to agreement between him- 
self and the maker of the note. The 
court held that prior to the Negoti- 
able Instruments Law, the purchaser 
would have had authority to fill in 
the blank and enforce the instru- 
ment, but that act makes such an 
instrument incomplete, war.ting in a 


* See Neg. Inst. Law, Sec. 33 N. Y. Act. 
+ Guerrant v. Hughes, 19 B. L. J. 94. 
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material particular, and when nego- 
tiated in that condition puts the 
purchaser on inquiry as to the ex- 
tent of the authority. Had the 
holder filled the blank before nego- 
tiation, the result would have been 
different. In a Massachusetts case* 
it was also held that under the 
Negotiable Instruments Law a check 
taken with blank unfilled is an in- 
complete instrument and enforceable 
only according to the actual au- 
thority given by the drawer to fill 
the blank. 

It may be observed, in passing, 
that under the Negotiable Instru- 
ments Law of New York, the bank- 
er who purchases a municipal bond 
or other security, wherein the payee 
blank is unfilled, is no longer pur- 
chasing an instrument payable to 
bearer, with right to insert a name 
in the payee blank if he chooses, with 
absolute, enforceable, title, but is 
purchasing anincompleteinstrument, 
at his peril, and is put on inquiry 
as to the authority of the holder to 
negotiate it. 

Now, to apply the foregoing con- 
sideration of the law to checks, with 
payee blank unfilled. Wherever the 
Negotiable Instruments Law prevails, 
such a check is an incompleted in- 
strument, and should not be pur- 
chased by another, or paid by the 
bank upon which drawn, in that con- 
dition, without inquiry as to the au- 
thority of the holder to fill the blank, 
complete the instrument and receive 
payment. 

Outside of Negotiable Instrument 
Law states, the rule recognized in 
many, including the rule of the 
United States Supreme Court, is 


* Boston Steel Co. v. Steurer, 20 B. L. J. 458. 
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that an instrument, with payee 
blank unfilled, is a complete instru- 
ment, carrying the right to any 
bearer to which it may come to fill 
in the payee and collect it. 

But the rule which will ultimately 
prevail, is to the contrary, and the 
safest procedure for banks in all 
cases is, not to pay, nor to pur- 
chase from others, checks with the 
payee blank unfilled, unless accom- 
panied by a responsible guaranty 

With respect toinstruments, wherein 
blanks are unfilled, which are stolen 
from the drawer or maker in that 
condition, never having been deliver- 
ed, there is this rule to be observ- 
ed, that such instruments are ab- 
solutely void, even in the hands of 
innocent purchasers.* The thief may 
fill up the blank before he negotia- 
tes, but this will not protect the 
purchaser, as it would in case the 
instrument had been delivered by the 
maker with blank unfilled, and then 
stolen, filled up and negotiated. In 
the case of the stolen city of Yonkers 
bonds, already referred’ to, which 
were stolen from the holder, with 
payee blank unfilled, and a pledgee 
for value held to acquire good title 
the court said: ‘‘Undoubtedly, if 
the incomplete instruments had been 
stolen from the city of Yonkers, not 
even a bona fide holder from the 
thief would have taken good title, 
nor could he have enforced them 
against the city.’”’ Now, also, under 
the Negotiable Instruments Law, the 
purchaser from athief who had stolen 
such bonds from the holder, to whom 
they had been issued by the city, 
would not be protected, where the 
blank was unfilled at the tirne of the 
purchase. 

In the next number we will con- 
tinue with the cases where the check 
is fatally defective, by reason of the 
want of a sufficient payee. 


* See Neg. Inst. Law, Sec. 34 N. Y. Act. 
(Continued in next number.) 
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LOANS FOR ACCOUNT 


5 Bee Comptroller of the Currency 
has issued the following notice to 
national banks in reserve cities: 

“In the forms recently furnished 
for use by the banks in reporting 
their resources and liabilities, pro- 
vision was made on line 22 for a 
statement of ‘Loans for Account of 
Correspondents.’ 

‘In future, itemis of this character 
need not be shown on the face of 
the report, on either side of the ac- 
count, but should be entered as 
‘Loans for Account of Correspon- 
dents’ in the schedule headed ‘Loans 
and discounts’ on the back of the 
report. 

‘All loans made for account of 
correspondents which are not includ- 
ed in the bank’s own loans and dis- 
counts, and for which the bank holds 
either the note or collateral, should 
be reported as ‘Loans for Account 
of Correspondents’ in the schedule in- 
dicated. 

“When the note, or collateral, or 
both, are sent to the correspondent 
bank at the time the loans are made, 
such loans need not be reported.” 

It has been the practice in recent 
years for banks in the reserve cities 
to make loans for their correspon- 
dents in the interior. The frequency 
of the practice led the Comptroller 
of the Currency, in his official call 
for statement of condition of the 
national banks on March 28 last, to 
add a new line in the official blanks 
to be filled in by those banks which 
made loans for their correspondents. 
Many of the banks objected to in- 
serting these loans in their official 
statements of condition as they did 
not properly represent either an as- 
set or a liability of the banks, but 
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were in the nature of independent 
transactions. It was thought by 
some that theinsertion of the amount 
of the loan as a part of its assets, 
would make the bank a principal in 
the transaction and involve it, pos- 
sibly, in a direct liability as guar 
antor of the loan, in case the col 
lateral given therefor should depre- 
ciate, whereas, in making these loans, 
the bank acts only as agent for its 
correspondent and assumes no risk 
of depreciation of the collateral In 
view of the attitude of bankers with 
regard to publishing loans for ac- 
counts of correspondents as part of 
their assets, the Comptroller of the 
Currency has reconsidered his action 
in the matter and issued the notice 
above set out, so that the informa- 
tion concerning these loans, furnish- 
ed by the banks, is separately given 
on the back of the report, and is not 
included in the bank’s statement of 
its own condition. 

This subject of banks making loans 
upon collateral for the account of 
their correspondents recalls an in- 
teresting case which, a few years ago, 
came before the New York courts 
for decision, involving the degree of 
care which a bank, making a loan 
on collateral for its correspondent, is 
obliged to exercise in ascertaining 
the genuineness of the collateral.* 

It appeared that the firm of Quig- 
ley & Tuttle, a firm of brokers of 
good standing in New York, applied 
by mail to the Clinton National Bank 

* See 16 B. L. J. 385. 
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of Clinton, Connecticut, to borrow 
$5,000 on $7,000 City of Davenport, 
Iowa, 6 % improvement bonds, sug- 
gesting in the letter that they would 
be glad to have the collateral left at 
the National Park Bank in New York, 
so that they (Quigley & Tuttle) could 
obtain it when the bonds should be 
sold. The cashier of the Clinton Na- 
tional Bank accepted the loan by 
telegram and also wrote to Quigley 
& Tuttle to the same effect and ad- 
vised them, besides, that the Clinton 
Bank had requested the Park Bank 
to receive of them their note for 
$5,000, payable on demand at the 
Park bank to the order of the Clin- 
ton National Bank, together with 
the collateral. The letter of the Clin- 
ton bank to the Park bank, with 
which bank it kept a deposit account, 
was as follows: 

CLINTON NATIONAL BANK, 

Clinton, Conn., July 12, 1893. 
Geo. S. Hickok, Esq., Cashier 
National Park Bank, N. Y. 

Dear Sir :—Please receive of Messrs. 
Quigley and Tuttle their demand note 
for $5,000, payable to our order at 
the National Park Bank, rate seven 
per cent., with $7,000 city of Daven- 
port, lowa, 5 per cent. improvement 
bonds as collateral, and hand them 
the inclosed draft on you for $5,000. 

Kindly hold the collateral for this 
bank for safe keeping and forward 


the note to me. Yours truly, 
(Signed) E. E. Post, Cashier. 


On the 14th of July Quigley & 
Tuttle delivered to one of the clerks 
of the Park bank their note for $5,- 
000 together with seven papers pur- 
porting to be seven bonds for $1,000 
each of the city of Davenport. The 
bank clerk received the papers, ran 
the bonds over, looked at the back 
of them to see that the amount 
called for in the letter of instruction 


303 


was there, and upon ascertaining 
that fact, delivered to Quigley & 
Tuttle the Park bank’s check for 
$5,000. On the same day the Clin- 
ton bank was advised that the trans- 
action had been completed, and the 
note for $5,000 was sent to it, the 
Park bank stating that the bonds 
were held in safe keeping for its ac- 
count. | he loan to Quigley & Tut- 
tle was outstanding until 1895, the 
makers of the note paying interest 
upon it as it became due. In the 
month of January 1895, Quigley and 
Tuttle became insolvent and it was 
ascertained they had been procuring 
loans and depositing as collateral, 
forged and spurious municipal city 
bonds. This fact coming to the know- 
ledge of the Clinton bank, its presi- 
dent and cashier called at the Park 
bank onthe 22nd of January, inquired 
for the Davenport bonds and receiv- 
ed the papers which had been turned 
over by Quigley & Tuttle in July 
1893. It was ascertained that these 
papers were not obligations of the 
city of Davenport, but were entirely 
spurious and of no value. The Clin- 
ton bank then brought an action 
against the Park bank for damages 
because of the receipt by the latter 
of the spurious obligations, instead 
of genuine bonds of the city of Daven- 
port which it had been directed to 
receive. 

Upon the trial it was conceded that 
the supposed bonds were spurious. 
Upon an inspection it appeared that 
while they purported to be obliga- 
tions of that city, they were not 
sealed, nor did they purport to be 
attested by the seal of the city. They 
were signed by the name of a person 
as mayor and contained a statement 
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that they were countersigned and 
registered, and this statement was 
signed by another person as city 
clerk, but it was proved that no per- 
sons bearing the names so signed 
had ever been either Mayor or City 
Clerk of Davenport. It alsoappeared 
that the bond and the coupons had 
been printed upon separate sheets 
of paper of a little different shade, 
but carefully pasted together and the 
whole so folded that that fact did 
not appear. It would, however, have 
appeared if the bonds had been open- 
ed and examined. The bank clerk 
who took the documents from Quig- 
ley and Tuttle testified that he did 
not open the bonds but satisfied him- 
self by examining the outside that 
the number of bonds required was 
delivered. Several dealers in muni- 


cipal bonds testified they had never 
known or seen a municipal bond 


without a seal. One testified, how- 
ever, that many municipalities did 
not use seals but that he had no 
recollection of bonds of any city not 
attested by seal. 

Many bank officers of the city of 
New York testified that they were 
accustomed to making loans upon 
bonds and securities of that nature 
as collateral and that the business 
was done very largely upon confi- 
dence; that is to say, such transac- 
tions took place only with persons 
who were in good credit and whose 
character as honest dealers were to 
be depended upon. It was further 
shown thatthe almost invariable cus- 
tom of bankers in receiving such col- 
lateral was to examine the outside 
of the security to see whether it pur- 
ported to be of the amount called 
for. The only other examination 
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given was to see whether the going 
coupon was attached to the bond 
and, if the bond purported to be 
registered, whether it bore the certi- 
ficate of registration. All the wit- 
nesses agreed that no examination 
was ever made as to the genuineness 
of the bonds but that in regard to 
those matters the securities offered 
were taken upon the credit of the 
person to whom the loan was made. 
The decision was in the bank’s 
favor. The court held the bank hay- 
ing undertaken to do the business 
for its correspondent, was bound to 
use the ordinary care which was 
customary in the transaction of busi- 
ness of that nature, and whether it 
did the work gratuitously or for a 
consideration, the nature of its duty 
was not changed. The question was 
whether, upon the facts, the Park 
bank used proper care in the trans- 
action of this business. The court 
found that the only duty of the Park 
bank in the case was to give the 
papers presented the same examina- 
tion which it would have given to 
them had they been presented by a 
person with whom it had made such 
a bargain on its own account, and in 
whom it reposed that trust which 
is an essential requisite to the mak- 
ing of such loans. All the examina- 
tion it was required to give was 
such as was customary among bank- 
ers engaged in the same transactions, 
under similar circumstances. The 
bank having used such diligence, it 
had performed its duty and was not 
guilty of negligence, although it 
might turn out that the obligations 
were not genuine and although a 
careful examination might have en- 
abled it to ascertain that fact. 
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UNIFORM BANK MONEY ORDERS. 


ADOPTION BY THE EXECUTIVE COUNCIL OF THE AMERICAN BANKERS* ASSOCIATION OF THE PLAN 
FOR UNIFORM BANK MONEY ORDERS PROPOSED BY THE BANK MONEY ORDER COMMITTEE OF 


rHAT ASSOCLATION, 
EFFECT 


HE Executive Council of the 

American Bankers’ Association 
held its annual meeting in the City 
of New York on April 27th, and 
after considering the report of the 
bank money order committee ap- 
pointed in pursuance of the resolu- 
tion passed at the San Francisco 
Convention, adopted the report of 
that Committee and appointed the 
following special committee of five 
to carry the recommendations of 
the report into effect: 


A. B. Hepburn, President Chase 
National Bank, New York, Chair- 


man; 
Joseph Chapman, Jr., Cashier 
Bank, Min- 


Northwestern National 
neapolis; 

J. B Forgan, President First Na- 
tional Bank, Chicago; 

William H. Porter, President Chem- 
ical National Bank, MN. ¥.° 

F. H. Fries, President Wachovia 
Loan & Trust Company, Winston- 
Salem, N. C. 


This action is of the greatest im- 
portance to the banks of the country. 
It insures the establishment of a 
uniform bank money order, issued 
by contract of the American Bank- 
ers’ Association with a_ responsible 
surety company, guaranteed by 
that Company, and the result will 
be to give to the banks of the 
country their full share of the money 
order business. The following is the 
full report of the Bank Money Order 
Committee, the plan of which the 


AND APPOINTMENT OF A SPECIAL COMMITTEE TO CARRY THE PLAN INTO 


above special committee has been 
appointed to carry out: 


REPORT OF BANK MONEY ORDER COMMITTEE. 


New York, April 26, 1904. 
To the Executive Council of the 
American Bankers’ Association. 
Gentlemen : 

President Bigelow, of the American 
Bankers’ Association, appointed the 
undersigned a committee on bank 
money orders, in accordance with the 
following resolution passed at the 
San Francisco convention : 

“Resolved, That this Association 
adopt a banking money order sys- 
tem, and that the president appoint 
a committee of five to devise a plan 
whereby members can be furnished 
uniform bank money orders and 
proper advertising matter in connec- 
tion with the same at a minimum 
cost. 

‘The report of this committee shall 
be rendered to the L:xecutive Council, 
which is hereby empowered and re- 
quested to authorize such expendi- 
ture as shall in their judgment be 
proper to enable the committee to 
carry out its recommendations.” 

There has been one change in the 
committee, due to the resignation of 
Mr. Lewis E. Pierson, of New York 
City, to whom we are under the 
greatest obligations for his intelligent 
and energetic work. The vacancy on 
the committee was filled by Mr. J. 
W. Butler, of Texas. 

We have corresponded with every 
bank in the American Bankers’ Asso- 
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ciation, and asa result of statistics 
obtained and the sentiment ascer- 
tained throughout the country on 
the subject of money orders, we be- 
lieve that the banking fraternity 
needs a money order system and in- 
tends to have it. 

Statistics show that the money 
order business of the post office and 
express companies is growing rapidly 
not only inthe country but in the 
money centers. The volume of money 
orders sold by the Chicago Post 
Office during February, 1904, showed 
an increase of 25 per cent. over that 
of the corresponding month in 1903 
There were 723,157 transactions in 
that month, and the Post Office 
officials of Chicago characterize the 
gains as ‘‘remarkable.’’ Over $1,- 
000,000 a day is being paid into 
the Post Office for money orders. If 
the average time between the pur- 
chase andcashing of the money order 


is ten days, the government holds 
an average balance of $10,000,000 
free of interest, with an earning ca- 
pacity at 5 per cent. of $500,000 a 


year. This does not include the ex- 
change charged by the post office for 
the sale of these orders. 

The post office department in Min- 
neapolis issued 133,483 domestic 
money orders in 1903, and paid 
domestic and foreign orders to the 
number of 512,265. 

In this immense volume of business 
there are necessarily many unpaid 
money orders. We note from a New 
York paper that in England last 
year the government received from 
this source nearly $500,000. In our 
own country, on October 16th, 1900, 
the unclaimed money orders amounted 
to $2,250,000. 

The express companies are rather 
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more reticent about publishing their 
figures, but in 1899 the American 
Express Company admitted having 
sold that year 10,135,052 orders, ag- 
gregating $120,040,277.65, and that 
the average rate received on this 
was 10 cents per order. 

The bankers of the country are 
thoroughly alive to and interested 
in this question, as is shown by the 
fact that Missouri, Wisconsin, Texas, 
Michigan, Georgia, South Dakota, 
North Dakota, Iowa, Minnesota, Mis- 
souri, Kansas, New York, Virginia, 
Tennessee, Colorado, New Jersey and 
California either have a money order 
system of their own at the present 
time or a committee who are trying 
to solve the money order problem, 
and we have letters from the secre- 
taries of these associations, stating 
that they are looking to the Ameri- 
can Bankers’ Association for relief, as 
it is a problem which cannot be 
solved satisfactorily by the State 
organizations. 


THE PLAN SUBMITTED 


We submit the following plan by 
which the banks of this country, 
members of the American Bankers’ 
Association, can do this business: 

We recommend that a contract be 
made with some strong surety com- 
pany, whichshall furnishthe members 
of the American Bankers’ Associa- 
tion, upon application, a uniform 
bank money order, lithographed upon 
safety paper, numbered, with the 
name of the drawer and drawee bank 
printed, as per requisition, the 
amount of the money order in no 
case to exceed $100, each order to 
have lithographed or printed across 
its face ‘‘For value received, when 
properly endorsed, we hereby guar- 
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antee the payment of this money 
order,’ and signed by the surety 
company guaranteeing the order. 

We would recommend that the fol- 
lowing ratesbe charged bythe banks 
selling these money orders: 


Less than $5 .......... 5 cents. 
$5 and less than $40... 10 cents. 
$40 and less than $60. 15 cents. 
$60 and less than $100. 20 cents. 


We also recommend that’ these 
orders be drawn on any one of the 
following cities : 

New York, Boston, Philadelphia, 
Baltimore, Chicago and St. Louis. 

Upon careful inquiry we came to 
the conclusionthat nearly every bank 
in the country carried an account in 
one of these cities, and it will be the 
endeavor of the committee, should 
this report be adopted, to secure a 
concession from the New York Clear- 
ing House so that no charge would 
be made for any orders drawn on a 
bank in Chicago or St. Louis which 
may happen to reach New York It 
is our aim to have these money 
orders par everywhere, hence we limit 
the number of money order cities to 
the six above named. 

Inasmuch as the success of the post 
office and express money order has 
come about largely through the 
medium of advertising, we recom- 
mend that the surety company sell- 
ing these guaranteed money orders 
to the members of this association 
furnish FREE to the mail order and 
jobbing houses, requisition blanks 
similar to those now furnished these 
houses by the post office and ex- 
press companies 

The committee has invited leading 
surety and guaranty companies to 
send representatives to their meeting 
and have corresponded with others. 
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Propositions have been received from 
the American Surety Company of 
New York City, the American Bond- 
ing Company of Baltimore, and the 
National Surety Company of New 
York City. 

PROPOSITION OF THE AMERICAN SURETY 

COMPANY. 

The proposition of the American 
Surety Company is as follows: 

“To furnish bank money order 
blanks, lithographed on safety paper, 
to the members of the American 
Bankers’ Association in lots of not 
less than one thousand, upon appli- 
cation, reserving the right, however, 
to refuse any request so made. 

‘To pack said money order blanks 
byimprinting the name of the drawer 
bank and name of the correspondent 
bank in lots of not less than one 
thousand. 

“To guarantee all such money orders 
drawn by members of the <Associa- 
tion, and causing such guarantee to 
be made part of the matter con- 
tained in the blank, upon the under- 
standing that no orders shall be 
drawn for more than $100, and that 
no liability shall exist on the part 
of the Surety Company except for 
the payment of such money orders 
as may be out and unpaid in case of 
failure of the drawer bank; and the 
Surety Company will, in addition 
to this, temporarily take up all 
money orders that may be drawn 
upon a bank before its suspension, 
and before the drawer bank is able 
to make arrangement for a new cor- 
respondent. 

“The company will charge for 
these blanks, in lots of one thousand, 
$5, which includes its fee for guar- 
anteeing the orders; remittance to 
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be made by the bank desiring blanks 
when the order is placed, so as to 
save unnecessary correspondence in 
connection with that feature. 

“‘This proposal is based upon the 
idea that a contract will be entered 
into between the American Surety 
Company of New York and the Ameri- 
can Bankers’ Association, covering 
this proposition for a period of not 
less than five years. 

“It is understood, of course, that 
the American Surety Company will 
use its best efforts to make the plan 
a success, and will endeavor to 
bring the same to the attention of 
houses handling a large money order 
business andin a general way place 
the matter before the public, and to 
do this, this company would adopt 
the method employed by the express 
companies, and furnish houses who 
do a considerable money order bus- 
iness with application blanks similar 
to those, used by express companies, 
and in addition thereto, have agents 
of the company work the business up 
in their respective territories. 

“There can be no objection on the 
part of this company to the appoint 
ment by the American Bankers’ As- 
sociation of a_ protective commit- 
tee, to whom might be referred com- 
plaints on the part of members alleg- 
ing undue discrimination on the part 
of this company in refusing money 
order blanks to them, and in case 
where the company has doubts re- 
garding a member of the Association, 
the case is to be laid before this 
committee before definite action is 
taken in the matter.”’ 

(Signed) HENRY D. LYMAN. 
President. 


PROPOSITION OF THE AMERICAN BONDING CO. 


The proposition of the American 
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Bonding Company of Baltimore is 
as follows : 

‘Through our agents, Messrs, 
Wallace & Belden, of Minneapolis, we 
have been discussing with you a 
proposition to guarantee bank 
money orders issued by members of 
the American Bankers’ Association, 
and beg to submit the following 
tentative proposition. Not knowing 
definitely the form of the orders 
proposed to be used Or detailed ar- 
rangements in connection with the 
issuance and redemption of these 
orders, and the terms under which 
they are to be issued, we necessarily 
are obliged to make our proposition 
subject to a few general conditions 
as follows: 

1st. The surety to have the privi- 
lege of declining to sell the guar- 
anteed orders to any applicant 

2d. To limit the number of orders 
it will sell to any applicant bank at 
any one time. 

3d. That orders sold must be lim- 
ited as to the term of the guarantee, 
that is, that the guarantee will not 
hold unless_,the order is offered for 
payment within reasonable date after 
issuance by bank, say from three 
to four months. 

4th. That there should be reason- 
able restriction as to the total num- 
ber of these orders to be issued to 
one person at any one time. 

5th. That some plan should be 
devised whereby banks would report to 
the surety at certain stated periods, 
the number of orders issued, the 
amounts thereof, and the numbers 
cancelled), by payment, or possibly, 
a plan could be arranged for deliv- 
ery to the surety of the cancelled 
orders. 

6th. That the surety should have 
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the privilege of checking the bank’s 
records of issuance and cancellation 
at such periods as it may desire. 

“Under the above or similar re- 
strictions to be agreed upon, the 
American Bonding Company of Bal- 
timore will agree to furnishthe mem- 
ber banks of the American Bankers’ 
Association guaranteed money order 
blanks, limited to an issuance of not 
over $100, printed in two colors, in- 
cluding numbered stubs, in fair qual- 
ity of bond paper, with guarantee 
and name of bank issuing on the 
face thereof at a price F. O. B. Bal- 
timore, five dollars per thousand 
orders. 

“We appreciate that this proposi- 
tion is rather vague in some partic- 
ulars, but in light of the information 
that we have at hand, it will serve 
as a basis, we trust, for future nego- 
tiations.”’ 

(Signed) SAML. H. SHRIVER, 

Vice-President. 


PROPOSITION OF THE NATIONAL SURETY COM- 


PANY. 

The proposition of the National 
Surety Company of New York City 
is as follows: 

“The National Surety Company, 
of New York, proposes to guarantee 
the money orders to be issued by 
banks, members of the Association 
(except for such banks as are not 
in good financial condition), at a 
uniform rate of $4 per thousand of 
money orders issued. We propose to 
furnish such banks with drafts on 
National Safety paper (similar to 
the sketch herewith, or any other 
design the committee desires). This 
figure includes the furnishing of suit- 
able signs to be suspended in banks, 
ete., the furnishing of advertising 
slips to be distributed to mail order, 
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catalogue and jobbing houses, and 
to other business institutions where 
the Association believes it may be 
advantageous, also to include the 
printing of the maker, and its cor- 
respondent in one color. A guaran- 
tee of this company to be on the 
front of each order, and no order to 
be good for an amount in excess of 
$100. This cost covers the cost of 
orders at the bank making requisi- 
tions therefor, the contract to be 
made for a period of one or three 
years, whichever the Association may 
elect. 

“In consideration of the contract 
being awarded to this company we 
agree to liberally expend mony for 
the purpose of advertising the plan, 
realizing that to do so is as much 
to the interest of this company as to 
the banks. 

We recognize this to be a very 
low rate; we also recognize the de- 
sirability of the contract.” 

(Signed) WM. B. JOYCE, 
President. 

While we believe that there may be 
other solutions of this problem, we 
are satisfied that our plan covers 
every detail. It will not change a 
single banking relation that exists 
to-day, and the method of handling 
this business will be identical with 
that employed in selling exchange 
or bank drafts. It has some of the 
very best features connected with 
the branch bank idea. At the same 
time, it has absolutely none of its 
real or imaginary evils. 

We predict that this plan will give 
the banks of the country their full 
share of the money order business, 
and that in a short time the Amer- 
ican Bankers’ Association money or- 
der will be as readily accepted as 
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currency as is the National bank make arrangements with one | 

note, and that its use abroad will above-named companies to put 
hasten the day when New York City plan into active operation. 

will be the financial center of the JOSEPH CHAPMAN, | 
world. Chairman. 

We therefore unanimously recom- M. N. WILLITS, Jk 
mend that the plan as outlined L. P. HILLYER, 
above be first adopted, and that PERCIVAL KUHNE 
the Executive Council appoint a J. W. BUTLER. 
committee of five with power to 
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AN ADDRESS BY COL. JAMES R- BRANCH, SECRETARY OF THE AMERICAN BANKERS 
ATION, ON THE PROTECTIVE WORK OF THE AMERICAN BANKERS’ ASSOCIATION 
ERED BEFORE THE NEW YORK CHAPTER OF THE AMERICAN INSTIEPUTE OF BANK 
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to B commonly known as the go- 

‘“‘Porgery.—The act of falsely mak- between, or middle man, who gives 
ing or materially altering with the them to C, the forger, who partially 
intent to defraud any writing which, erasingthe ink line after the amount 
if genuine, might be of legal efficacy, on small draft inserts word ‘“‘thous- 


or the foundation of a legal liability, and,’’ altering figures in the same 
construed to include an impression Way, returning it to B, who delivers 
with printers’ type, a brush or other it to D, a presenter. D, by talse pre- 
instrument, counterfeiting, imitating tense obtains an introduction at a 
or altering figures of a genuine note bank early in the month, informs 
or check, the appending of another the officials he was a resident of a 
signature without authority te doso, section where the drafts were issued, 
or the utterance of a forged docu- that he wishes to transfer his bank 
ment.”’—Standard Dictionary account; if he is accepted as a Cus- 

The most common methods of bank tomer he deposits the raised drafts, 
swindling by forgery, are: 1. By the alterations in which are usually 
draft raising or altering; 2, by forg not detected by the bank drawn on. 
ing signature or endorsement of de- In afew days the middleman appears 
positors or payee; 3,by gaining con- with one or two small checks drawn 
fidence of bank officials, and obtain- by D for certification to determine 
ing moneyon drafts, checks or notes if there is any suspicion. If the 
totally bogus. forgery is not discovered by the bank 

Draft raising is operated as fol- drawn on, the forgers have a month 
lows : in which to operate before the issu- 

A purchases from acountry bank a_ ing bank receives the draft and dis- 
draft or drafts for small amounts, coversthe fraud. Meanwhile D grad- 
for $3 $4 or $5, which he delivers ually withdraws by checks cashed, 
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representing the amount deposited. 
A swindler usually encounters little 
dfficuity in obtaining a letter of in. 
troduction toa bank if the intro- 
ducer through a proposed business 
transaction anticipates some benefit 
in givingit. The introducer should 
be required to endorse any drafts 
deposited by new customers, thereby 
assuming all responsibility, and sat- 
isfactory reference should be required 
of a new depositor, which, if care- 
fully investigated beforeany checking 
is permitted, will prevent frauds of 
this kind. 

A forgery band of this kind when 
successful divides its profits about 
as follows: Forger 30 per cent., 
presenter 30 percent., middleman and 
purchaser 20 per cent. each 

A common method of bank swind- 
ling is by the forged signature of a 
depositor to ‘“‘bearer’’ checks or the 
forged signature and endorsement 


to a check payable to some ficti- 


tious name. These forgers learn 
where a business man has a bank 
account, obtain his signature by a 
letter of inquiry necessitating a reply, 
or throughdishonest building porters 
or other employees obtain cancelled 
checks of a bank depositor, which 
are used as models to copy from. 
On blank check of the bank to be 
defrauded are carefully imitated the 
filling and signature of genuine 
check, made payable to ‘‘bearer’’, or 
to some fictitious name, which is 
written as an endorsement, under- 
neath whichis forged the endorsement 
of depositor certifying to genuineness 
of endorsement of payees. Such 
forged checks are usually presented 
for payment at a busy time when 
there are a number of customers in 
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line at the paying teller’s window. 
Paying on checks with endorsement 
apparently certified to bya depositor 
is a very risky transaction. Some- 
times if signature is questioned the 
presenter of a forged check will re- 
quest the teller to communicate with 
drawee on telephone, giving a num- 
ber where a confederate of the pre- 
senter is stationed, who replies that 
the check offered is genuine. Personal 
identification, if insisted upon in 
these cases, will prevent fraud. 

Forgers also operate by stealing 
from street letter boxes a quantity 
of mail deposited for despatch, ab- 
stracting from letters such checks as 
have been mailed, erasing with acids 
name of payee, and inserting instead 
word “bearer,” or by forging endorse- 
ment of payee and reproducing de- 
positor’s signature as guarantee of 
payee’s endorsement, presenting such 
altered check at bank shortly after 
bank is opened. Similar methods are 
employed by forgers with letters 
stolen early in the morning immedi- 
ately after first delivery from the 
hall letter boxes from firms in whole- 
sale districts. 

Money is frequently collected from 
banks on bogus drafts or checks 
through introduction of a depositor 
whose endorsement should always 
be obtained, who upon doing so 
accepts the responsibility of vouch- 
ing for the party introduced. All 
kinds of pretexts are used to inveigle 
banks into honoring fraudulent or 
bogus paper, but with little or no 
success now through the care exer- 
cised by their employees. The trac- 
ing of and apprehension of the forger 
is a most interesting study. The 
association’s detective agents classify 
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photographs of forgers and group 
their handwriting thatcareful studies 
of* these lines readily develop the 
origin of forgeries. On examining a 
forgery the detective first, by com- 
parison, determines if it was traced 
Irom a genuine signature or copied 
by free-hand methods. Tracing is a 
process of actual reproduction, the 
forger copying the signature 
transparent paper and transferring 
it to the paper to be forged and is 
most readily detected, as the carbon 
or pencil used is sometimes notice- 
able under the ink. Free-hand forg- 
ery isa studied copy and if skillfully 
executed is quite difficult to detect, 
sometimes deceiving the writer of a 
genuine signature whose writing has 
been imitated. 

The forger leaves behind him docu- 
mentary evidence of his work, which 
usually shows the earmarks of a pro- 
fessional. Oneforger or forger band 
use one system and pretext, another 
a distinctly different one. The hand- 
writing of forger and presenter offers 
a good opportunity of detection by 
comparison with similar forgeries 
recorded; the presenter’s description, 
in most cases obtainable, is carefully 
studied and can many times be as- 
sociated with some professional for- 
ger or middleman. 

The introducer, paying teller or 
any others who transact business 
with the presenter are shown the 
association’s detective photographs 
of suspects, from among which the 
presenter is identified. Investigation 
usually results in his being located 
and he is watched, resulting in lo- 
cating the forger and middleman, 
The bank from whom the small drafts 
are purchased also furnish a possible 


on- 
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clue to the band by describine and 
identifying photograph of purchaser, 
who is also watched, and who meets 
the middleman and presenter, and 
possibly the forger. The purchaser 
and presenter are not difficuit to 
convict, when collusion can be shown, 
but conviction of the middleman and 
forger requires considerable effort. 
All known members of a forgery band 
are arrested simultaneously, a con- 
fession in most cases obtainable from 
presenter or purchaser implicating 
middleman and forger. The detec. 
tives often find in the forger’s rooms, 
the paraphernalia used in committing 
forgeries, which also materially aid 
in his conviction. 


SNEAK ROBBERY. 


Sneak robbery consists of theft 
from banks by professional bank 
sneak thieves of money, securities or 
other valuable papers. 

Traveling thieves, especially pick- 
pockets, who after following deposi- 
tors into banks, rob them of money 
withdrawn, sometimes discovering 
opportunities whereby cash or secu- 
rities can be stolen from a bank dur- 
ing banking hours. This informa- 
tion or opportunity is reported to 
professional bank sneak thieves. The 
plans to commit a robbery of this 
character are perfected by the sneak 
thief discovering which time during 
the day would be safest to operate. 
Various methods are used in com- 
mitting these sneak robberies, which 
occur at the dinner hour, when the 
least number of employees are on 
duty. The professional bank sneak 
thief operates with confederates,some- 
times three or four; at a time select- 
ed to commit the robbery one com 
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federate calls up the paying teller on 
the telephone to take him from his 
position in the bank, another with 
a large diagram of property engages 
the attention of the cashier, and by 
placing the diagram before him and 
making numerous inquiries, prevents 
him from observing the sneak thief 
at work. Thethird confederate drives 
up to the Coor of the bank in a 
carriage,exhibits a crutch and states 
that he wishes to confer with a bank 
employee, but on account of his in- 
jury cannot leave the carriage. When 
the sneak thief is satisfied that the 
attention of all the employees of the 
bank is engaged in some direction 
other than where the money or se- 
curities are kept, he stealthily enters 
the paying teller’s cage or vault, and 
obtains what money or valuables he 
can and disappears. 

Sneak robberies from banks by the 
professionals some few years ago 
were carried on to a considerable 
extent, but on account of the efforts 
of the Americar Bankers’ Associa- 
tion since the association adopted 
its protective feature, at the present 
time sneak robberies from a bank are 
seldom heard of. There have been 
two instances in the past year where- 
by banks have been robbed of secur- 
ities which have subsequently been 
recovered, but there has been no 
actual sneak theft of money where 
the thieves have not been appre- 
hended in the last five years. In 
1899 the Scandinavian-American 
Bank of St. Paul, Minn., was robbed 
of $540 by sneak thieves, who on 
learning that the bank was a mem- 
ber of the American Bankers’ Asso- 
ciation, wrote the bank returning 
the money, informing them that the 
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money was left in an exposed posi- 
tion, but the temptation to take it 
was very strong, and that being 
hounded by detectives all over the 
country, they concluded the wisest 
thing to do was to make restitution; 
although they knew they could never 
be identified or convicted of the 
crime, they stated that they did not 
see the membership sign of the 
American Bankers’ Association dis- 
played. 

Only a few weeks ago the Pinker- 
tons, acting for the American Bank- 
ers’ Association, recovered $50,000 
of bonds abstracted by a sneak thief 
from a prominent Southern bank. 
The theft wasso skillfully perpetrated 
that the box containing the bonds 
was not missed for a week after the 
robbery. Before the case was report- 
ed by the bank tothe American Bank- 
ers’ Association the bonds had been 
recovered, and returned greatly to 
their amazement and gratification. 
The thief was quite nearsighted and 
overlooked the metal sign of mem- 
bership in the American Bankers’ 
Association. Ondiscovering that fact 
negotiations were begun, which en- 
abled the association to return the 
stolen property to the bank intact. 

Some of the more daring bank 
sneak thieves have operated with 
wires extracting money from the 
teller’s cage with their aid. 

Necessary wire screens, good spring 
locks for all enclosures, and doors 
to all departments kept closed and 
locked at all times are the best pos- 
sible precautions against sneak rob- 
bery by the professional. Their ap- 
prehension is difficult on account of 
lack of identification. 

Operations on banks by the pro- 
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fessional criminal of to-day are most- 
ly confined to vault and safe burglary, 
forgery, swindling and sneak rob- 
bery. The burglar is at this time 
most active; forgery by a _ profes- 
sional is almost an unknown occur- 
rence, while sneak robbery is reduced 
to a minimum. 
BURGLARY. 

The old-time professional burglar 
who made a study of his work for 
years, usually isa skilled mechanic, with 
more than ordinary ingenuity, who 
surrounded himself in attacks upon 
banks with associates equally skill- 
ful and daring, who for days in ad- 
vance prepared and planned his at- 
tack and escape, who, to successfully 
operate, carried with him finely 


tempered tools of considerable bulk, 
weight and strength, which them- 
selves require weeks of labor to pat- 
tern, forge and finish, sent an agent 


weeks in advance to locate a bank 
to be looted; this agent reported by 
mail, conditions, make and strength 
of vault or safe, character of bank 
building, whether the premises were 
lighted at night, what protection, 
how many policemen or watchmen 
there were, whether bank officers re- 
sided near bank building and the 
safest route of escaping. He jour- 
neyed to his work in passenger coach- 
es, sometimes in Pullman cars, stop- 
ped in hotels, and discovering his 
identity was not difficult to those 
whose duty it was to investigate his 
crime. This class was not numerous. 
The best safe cracksmen in America 
twenty years ago did not number 
over 150 men. Each band left their 
own peculiarear-marks whereby those 
accustomed to investigating their 
operations could by careful examina- 
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tion and deduction decide whose 
handiwork it was. There were al. 
ways obtainable photographs of the 
most prominent burglars of this 
class. They usually left some oppor- 
tunity of identification, through fre. 
quenting hotels, railroad trains, and 
such other public places, where their 
identity might eventually be deter- 
mined and subsequently established 
by those tracing them. 

The professional safe cracker of 
yore has been supplanted by the 
*“tyegg”’ or hobo safe burglar, w! ose 
work began to make itself felt in 
the United States about ten years 
ago. The origin of the ‘yegg” 
dates back to some fifteen years ago, 
about which time a tramp named 
John Yeggman began safe burglary 
with explosives on the Pacific Coast. 
Other tramps learning of his success, 
adopted his methods and were for a 
time referred to as burglars of the 
‘“‘Johnny Yeggman type.” Then 
came the abbreviation ‘Johnny 
Yegg,” and finally ‘“‘Yegg,’”’ which 
actually means a tramp or hobo 
safe burglar. They are in reality 
the country’s outcasts, who have 
in many instances traveled in every 
State in the Union, stealing rides 
in box cars or in blind baggage 
cars, begging and stealing subsist- 
ence, who, when possessed of some 
funds, live in cheap lodging houses 
in large cities, frequent the lowest 
class of dives or drinking saloons, 
and who frequently, while traveling, 
cook their own meals in camps és- 
tablished by them. Boys, some- 
times of good families who run 
away from home, stranded and hun- 
gry, with no visible means of earn- 
ing anything, are easily enticed to 
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these camps by the ‘‘yegg,’’ and 
gradually in many ways made use- 
ful to visit stores, buy provisions, 
or to beg food. The hardened 
tramp or hobo appreciates the dif- 
ficulty in begging victuals, his usual 
healthy appearance does not in the 
minds of those whose aid he seeks, 
deserve attention. When he begs he 
is refused; if in a town where there 
is a constable, marshal or police- 
man, he is quickly arrested or rout- 
ed, but he can make much use of 
the youth not long from home, 
whose appearance deserves pity; he 
is gradually educated to the “‘yegg”’ 
ideas and methods, and almost be- 
fore he realizes it, is committing 
some minor crime. If adept, he 
graduates to the position of ‘“‘lo- 
cater,” on instructions received 
from the ‘‘yegg’’ and visits towns, 
locates banks to be robbed, report- 


ing conditions generally, make of 


vault or safe, protection, if any, 
means ofescaping,etc. Heiscarefully 
drilled in all this before hemakes his 
observations. He may beg, sell shoe 
strings, court plaster, or have some 
other innocent appearing occupa- 
tion, which would not excitesuspicion. 
If he shows necessary courage and 
daring he one day himself be. 
comes a ‘‘yegg’’ safe burglar The 
“yegg”’ is without conscience. He is 
a natural born law-breaker. The 
police is his imagined enemy. To 
killone of them while engaged in 
crime is his greatest ambition. Kill- 
ing a policeman, marshal, constable, 
night watchman, or member of a 
pursuing posse of citizens bent on 
capturing him, in his own language 
is ‘‘Jimmying a _ Bull,’ which puts 
him foremost among his associates, 
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makes him in fact a leader or chief. 
Many unsolved murders have been 
committed by burglars of this class. 
He is an outcast, knows it and cares 
nothing for society or law. 

He is not a frequenter of the re- 
sorts of professional criminals, ex- 
convicts of great reputation are not 
his associates. He is of the great 
army of wanderers, possibly a me- 
chanic at one time, who like many 
others abandoned steady employ- 
ment on account of labor troubles 
or strikes. If he has the necessary 
characteristics to become a ‘‘yegg”’ 
safe burglar, he will not find any 
difficulty in joining a tribe of them. 
Good physique, a reckless nature 
bordering on cruelty are most essen- 
tial A man that will stand his 
ground—one if captured who will not 
peach on his associates—fills the 
bill. 

His tools for attacking vaults, 
safes and steel chests are dynamite, 
nitro-glycerine, fuses, detonators and 
a bar of ordinary washing soap, 
readily carried by him concealed 
about his person. Such heavy tools 
as he may require are stolen by him 
or his pals from railroad repairing 
houses, blacksmith or machine 
shops. 

The “‘yegg”’ selects first of alla 
small town to operate in, one where 
there is little or no _ police protec- 
tion or night watchman preferred, a 
place where interfering citizens are 
easily intimidated. The ‘‘yegg”’ band 
sometimes six in number, armed 


_ with large revolvers, several rounds 


of ammunition, one or two sticks of 
dynamite or a hot water bag filled 
with nitro-glycerine extracted from 
dynamite, fuses and detonators, 
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tramp or steal rides on freight or 
blind baggage cars to the point of 
attack. They are roughly dressed, 
wearing as head gear caps or soft 
black hats which they pull down 
over their faces to prevent anyone 
from identifying them. If there is a 
night marshal or watchman one of 
the band may seek a night’s lodg- 
ing in the town calaboose or lock- 
up, enticing the night watchman 
there, and atthe point of a revolver 
make him a prisoner, or a_ simpler 
form is to force him in the back 
room of the bank, tie him up, blind- 
folding and gagging him. The most 
desperate methods are employed. 
Three or four of the band, revolvers 
in hand, patrol outside the bank 
building ready to shoot to kill in- 
truders who refuse to withdraw or 
retreat on command. These ‘‘yeggs”’ 
do not hesitate to shoot while oper- 
ations on a vault or safearein prog- 


ress, sometimes preferring to do 
this to prevent citizens from inter- 


fering with them while at work. 
Meanwhile the “insiders’’ or safe 
crackers are in the bank attacking 
the vault or safe. They putty the 
cracks with soap, building a cup of 
soap at the top of the door, leaving 
one corner uncovered, then pouring 
nitro-gycerine into the cup, it nat- 
urally oozes inward. A _ detonator 
with fuse is attached and exploded, 
the vault or safe door after such ex- 
plosion is sometimes entirely blown 
from its hinges—attack upon attack 
is made until the money is reached; 
which on account of the deadening 
odors of the explosive used is some- 
times difficult to get at, but which 
is eventually taken. 

Escape is made in stolen teams or 
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hand cars or on foot by traveling 
unfrequented country roads by night 
and hiding in the mountains or 
woods by day. FromSept. 19, 1902, 
to Sept. 1903, 123 banks were at. 
tacked, all excepting one by bur- 
glars of this class, 25 of which were 
on members of the American Bank- 
ers’ Association. They obtained 
$43,686.18 from members, and 
$137,311.28 from non-members. 
Twenty-six burglars were captured 
and convicted. Through the efforts 
of the American Bankers’ Associa- 
tion detective agents, the Pinker- 
tons, the ‘‘yegg” burglar is being 
hotly pursued. The association is 
making itself felt in every State in 
the Union by persistently following 
up burglars of this class, who are 
for the most part made up of the 
country’s outcasts and driftwood of 
humanity. 

Last year two of them killed a 
Pinkerton who attempted to appre- 
hend them, and a 16-year-old bank 
clerk, who heroically interfered with 
a band of ‘‘yeggs’’ who attacked a 
bank at Westville, Ind. 

The extermination of these crimi- 
nals is to-day the most difficult 
problem the Protective Committee 
of the American Bankers’ Associa- 
tion has yet had to contend with, 
because the identity of many bur- 
glars of this class is as yet totally 
unknown and difficult to discover. 
The association’s work, however, is 
being very much felt by them, and 
they will ultimatel; understand the 
great danger of attacking a mem- 
ber of the American Bankers’ As- 
sociation; and therefore limit their 
depredations to banks outside of 
the organization. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 

counsel and bank directors, The experiences they disclose are likewise worthy the careful 
attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


UNINDORSED CERTIFIED CHECK. 


Transfer of check by payee to bona fide holder without indorsement—Certification 
by bank for holder—Liability of bank to pay holder, though check unindorsed 
by payee, where no equities exist against holder. 


Meuer v. Phenix National Bank, Supreme Court, Trial Term, New York County, 
January, 1904. 


A check was transferred by the. payee 
to a holder for value, but was not indorsed 
by the payee. The holder obtained the 
bank’s certification of the check ; but the 
bank contended that in the absence of 
indorsement by the payee, it could not 
be compelled to pay the check. In an 
action by holder against bank, 

Held: Title to a check, payable to 
order, may be transferred witnout indorse- 
ment, but the effect is to render the check 
non-negotiable and make the holder’s 
title subject to equities. 

But where, as in this case, there are no 
equities between the drawer and payee of 
the check, nor between payee and holder, 
and there are no equities between the 
drawer and the bank, the holder has a 
good and enforceable title and right to 
receive payment from the bank. 


Action by Max Meuer against the Phe- 
nix National Bank. Verdict for plaintiff. 
Motion for a new trial. Denied. 


CLARKE, J. Motion to set aside a ver- 
dict and for a new trial. On December 
12, 1901, one Arthur Johns, who had been 
the attorney of Mrs. Edla M. Meuer and 
had collected certain moneys for her, 
which he had deposited to his own ac- 
count in the Phenix National Bank, deliv- 


ered to her his check for $1, 303.65, drawn 
to her order on said bank. On December 
28, tgo1, Mrs. Meuer transferred and de- 
livered said check for a valuable consid- 
eration to the plaintiff, her brother-in- 
law. She was sick at the time and omitted 
to indorse the check. Before this omis- 
sion could be supplied she died, on the 
29th of December, 1901. The evidence 
was conclusive that the transaction was 
bona fide, and that the transfer of the 
check was with full knowledge and for 
full consideration, and sustains the ver- 
dict. Plaintiff thus became the holder of 
the check for value. There is abundant 
authority that title to a check, like title 
to any other chose in action, can be trans- 
ferred without indorsement, and by de- 
livery and parol. It ceased, however, to 
be a negotiable instrument. The effect 
of this, however, would be simply to admit 
of an inquiry into the equities, But there 
are no equities as between the maker, 
Johns, and the payee, Mrs. Meuer. He 


_owed the money represented by the check 


to her. It was her money, which he had 
collected for her and undertook to pay to 
her. He has no interest whatever in it, 
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and sets up none. Nor are there any 
equities between Mrs. Meuer and plain- 
tiff, as she received full value for the 
check on its transfer by her. On January 
18, 1902, the check was presented to de- 
fendant by a messenger from the holder, 
the plaintiff,-for certification, and was 
duly certified. Payment was subsequently 
demanded and refused, and this action 
was brought. 

The defendant claimed that it had re- 
ceived a notice from the maker, stopping 
payment, on December 3oth, and that its 
certification thereafter on January 18th 
was due to forgetfulness upon the part of 
its officers, that such a notice had been 
received. It was a question of fact as to 
whether any such notice had been sent to 
or received by it, and this question was re- 
solved against it by the jury on conflict- 
ing evidence, the jury finding no such 
notice had been received at the time 
claimed. The only reason suggested by 
Johns for sending the notice, as claimed, 
was that he feared the check had come 
into the hands of plaintiff improperly. 
There is not a scintilla of evidence to 
sustain this theory, and it is settled to the 
contrary by the verdict. The jury found 
also that, after the certification, the con- 
ditions had changed, to the detriment of 
the plaintiff. In the first place, he had 
filed a claim against the estate for $5,000, 
which was admitted to be valid, instead 
of $6,300, which was due him without the 
check, and, having the certified check, 
had settled said $5,000 claim for $3,000. 
This was sustained by uncontradicted 
evidence. So that we have all these ques- 
tions of fact settled by the jury, and the 
verdict is fully supported: First. Plain- 
tiff is the bona fide holder for value of the 
check. Second. It was duly certified by 


the bank for the holder before receipt of 


the stop order. Third. That plaintiff's 
position has materially changed, to his 
detriment, by reason of said certification. 


Therefore there is left for consideration 
solely a question of law. 

Section 323 of the Negotiable Instru-. 
ments Law, Laws 1897, p. 756, c. 612, 
provides: 

‘‘When a check is certified by the bank 
on which it is drawn the certificate is 
equivalent to an acceptance. 

“Sec. 324. Whenthe holder of acheck 
procures it to be accepted or certified the 
drawer and all indorsers are discharged 
from liability thereon. 

“Sec. 325. A check of itself does not 
operate as an assignment of any part of 
the funds to the credit of the drawer with 
the bank and the bank is not liable to the 
holder, unless and until it accepts or cer- 
tifies the check.” 

The bank claims that its certification, 
while it concedes it wasan acceptance, was 
an acceptance to pay the check according 
toits terms, that is, to the payee named 
therein, and that that payee must have 
transferred title by indorsement thereon, 
and that in the absence of indorsement it 
cannot be compelled to pay. In Freund 
v. Importers’ & Traders’ Nat. Bank, 76 
N. Y. 357, Judge Folger, speaking for an 
unanimous court, said: 


“Doubtless there should have been 
upon the check the written indorsement 
of the payees, to have saved to it, in the 
hands of Blun, its original character and 
quality of negotiable paper. Having been 
transferred without indorsement, Blua 
got the right only that he would have 
taken had it been not negotiable at the 
start * * * The effect of the trans- 
fer of the check, it having been without 
written indorsement, was no more than 
that the drawers of it had such right to 
refuse or prevent payment of it as a maker 
of anon-negotiable instrument would have 
had under the same state of facts. Grant 
that such right was so much as that it 
would prevail against every one but an 
innocent transferee for a good consid- 
eration. * * * Before notice to stop 
payment, the defendant, on the presenta- 
tion of it by Blun, had certified it as 
good. If Blun & Sons were then the 
holders and owners of it, with such right 
as that they could enforce it against the 
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makers, the certification of it by the de- 
fendant had all the legal effect which the 
same certification would have had, had it 
been indorsed by the payees. That legal 
effect is the same as if the defendant had 
paid the money upon it, with the proper 
indorsement upon it of the payees. By 
the certification of a negotiable check, 
properly negotiated, the depository of the 
fund checked upon becomes liable to the 
owner of the certified paper, and is bound 
to have in readiness the money to meet 
it from the fund drawn upon. When the 
check is not negotiable, or has not been 
indorsed, but has by assignment come 
into the hands of a lawful owner, who 
hasaright to enforce it against the maker, 
the effect is the same,” 

This case has been cited with approval 
in Lynch v. First Nat. Bank, 107 N. Y. 
179. Ruger, Ch. J., saying: 

“Tt was held, in Freund v. Importers’ & 
Traders’ Bank, that a certification by the 
bank of a check in the hands of a holder, 
who had purchased it for value from the 
payee, but which had not been indorsed 
by him, rendered the bank liable to such 
holder for the amount thereof. By ac- 


cepting the check the bank took, as it 


had the right to do, the risk of the title 
which the holder claimed to have acquired 
from the payee. In such case the bank 
enters into contract with the holder by 
which it accepts the check and promises 
to pay it to the holder, notwithstanding 
it lacks the indorsement provided for, 
and it was accordingly held that it was 
liable on such acceptance, upon the same 
principles that control the liabilities of 
other acceptors of commercial paper.” 
But that case was distinguished from 
the Freund Case solely on the ground 
that the certification was at the request 
of the drawer of the check, and was there- 
fore subject to the condition imposed by 
him, plainly written in the check, that it 
should not thereafter be payable except 
by his indorsement. It was also held: 
“Where a depositor has imposed the 
condition that his check shall not be paid 
without it bears his indorsement, the de- 
pository, if it pays it to a holder without 
such indorsement, runs the risk of the 
transaction, and takes the burden of 
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showing that such holder has acquired 
in some way the lawful title to receive the 
funds. It may successfnlly defend such 
a payment if it can show that it made it 
to a person who, as against the drawer, 
was legally entitled to receive it, for, in 
that event, the drawer would suffer no 
damage thereby.” 

And concluded: 

“We are of the opinion that the evi- 
dence in this case did not authorize the 
trial court to find that Wilder [the maker 
who drew the check to his own order, had 
it certifieg himself, and delivered it with- 
out indorsement] intended to transfer 
any part of his deposit to the plaintiff, 
and there is no other theory upon which 
the action can, under:the evidence, be 
maintained.” 

The Freund Case was again cited in 
Goshen Nat. Bank v. Bingham, 118 N, Y. 
349, as the established law. It was dis- 
tinguished, however, upon the following 
facts: Brown, the drawer of the check, 
committed a gross fraud upon the bank 
by depositing worthless bonds, accom- 
panied by a sight draft. He was a bank- 
rupt, and had no funds in the bank, ex- 
cept such as resulted from the credit 
given him upon the faith of the draft ac- 
companied by the bonds. He himself 
procured the check, drawn by himself to 
his own order, to be certified, and deliv- 
ered it unindorsed. The holder brought 
suit. The court said: 

“As against Brown, to whose order the 
check was payable, the bank had a good 
defense * * * The plaintiff had no- 
tice of the fraud, which constituted a de- 
fenseforthe bankasagainst Brown * * * 
Prior to the indorsement of this check, 
therefore, plaintiff was subject to the de- 
fense existing in favor of the bank as 
against Brown, the payee.” 

Then the case proceeds: 

“The bank did certify that it had the 
money, would retain it, and apply it in 
payment, provided the check should be 
indorsed by the payee.” 

Thus both of those cases reassert the 
doctrine of the Freund Case, that, when 
a check in the hands of a bona fide hold- 
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er for value has been certified by a bank, 
at the holders’ request, and is a valid 
obligation against the maker, and there 
are no equities between the maker and 
the bank, recovery can be had of the 
bank, even ifthe transfer is not evidenced 
by indorsement. 

As it appears from the evidence in this 
case that plaintiff is the bona fide holder 
for value of the check; that the holder 
procured its certification ; that there are 
no equities as between the maker and the 
original payee; that the bank has the 
funds of the maker locked up in its pos- 
session, as called for by its certification ; 
that no demand has been made or suit 
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brought by said maker for said funds; 
that there are no equities between it and 
the maker; and that, the title to the 
check having been established in the 
plaintiff, it would have a perfect defense 
against any suit brought by said maker 
against it—I conclude that the case falls 
within the Freund Case inall particulars, 
that that case still presents the law of 
this state, and that the motion must be 
denied.and judgment entered on the ver- 
dict. In view of all the circumstances 
of this case, 5 per cent. allowance, 30 
day’s stay, 30 days to make a case. 


Ordered accordingly. 


BANKER AS DEPOSITOR’S LOAN AGENT. 


Watson v. Fagner, supreme court of Illinois, February 17, 1904. 


- In this case it is held that where a 
banker acts as agent or trustee for his 
depositor, without compensation, in in- 
vesting his money and collecting the 
same, he is bound to exercise ordinary 
care and diligence in the performance of 
the duties which he assumes, and failure 
to observe such care and diligence, will 
make him responsible for any loss re- 
sulting from such failure. 

Where a banker takes upon himself the 
duty of loaning money deposited with him, 


and loans it to persons already largely in- 
debted to the bank, who afterwards be- 
come insolvent, whereby the money of 
the depositor is lost, the act of the bank- 
er in making the loan is properly the sub- 
ject ofthe closest scrutiny. In such case, 
the suspicion will always arise that the 
money of the depositor was loaned with 
a view to carrying the borrower along 
until the money due the bank could be 
collected. 


CONTRACT OF PURCHASE OF STOCK BY NATIONAL BANK. 


Metropolitan Stock Exchange v. Lyndonville Nat. Bank, Supreme Court of Vermont, 
February 27, 1904. 


A National Bank made a contract with 
plaintiff promising and undertaking to 
purchase from it several shares of the 
United States Rubber Co. and by reason 
of its breach of such promise and un- 
dertaking, damages resulted to plaintiff. 


In an action against the bank for such 
damages, the bank contended that as a 
national bank it was without power or 
authority to make such alleged purchase. 
Held, the defense was good. 
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STOLEN CERTIFIED CHECK. 


$500 check to drawer’s order, certified for him, indorsed by drawer in blank and 
stolen—Payment by bank to bona fide holder—Refund of $500 by bona fide 
holder to drawer and deposit by: him in bank—Liability of bank to depositor for 
such $500 declared, as bona fide holder has no claim on it therefor. 


Poess v. Twelfth Ward Bank, New York supreme court, appellate term, February 
; 23, 1904. 


One Poess drew his check. on the 
Twelfth Ward Bank for $500 payable to 
his own order. He procured the bank to 
certify the check, then indorsed itin blank, 
then it was stolen. He stopped payment, 
but the check was afterwards paid through 
the clearings to a bona fide holder. On 
demand, this holder voluntarily paid the 
$500 to the drawer, who deposited it in 
the bank, the holder taking the check. 

In an action by the drawer against the 
bank for the $500 so deposited, payment 
was refused without a bond, on the ground 
that the holder might sue the bank on 
the check. 

Held: The drawer is entitled to re- 
cover the $500 from the bank, because 

a. when the bank certified the check 
it was liable thereon to any bona fide 
holder; , 


6. the holder of the check, being bona 


fide, was entitled to have it paid, not- 
withstanding it had been stolen and never 
had valid delivery, and notice to the bank 
of its loss, and the stop order, could not 
affect his rights; 

c. the check having been paid by the 
bank in due course, the check became 
discharged and the bank’s liability there- 
on ceased (sec. go N. I. L.); 

@. the bona fide holder could not have 
been compelled to repay the $500 to the 
drawer, but having voluntarily done so, 
he has no further claim against the bank, 
because of the proposition stated in para- 
graph ¢ 

Therefore, the bank having paid the 
certified check, and being under no furth- 
er liability thereon to the holder, by ‘rea- 
son of his repayment of the amount col- 


lected to the drawer, the latter, who de- 


posited that amount in bank, is entitled 


to the same free from the bank’s claim 
for indemnity. 


Appeal from Municipal Court, Borough 
of Manhattan, Eleventh District. © . 


Action by William E. Poess against the 
Twelfth Ward Bank of the City of New 
York. From a judgment of the muni- 
cipal court for plaintiff, defendant appeals. 
Affirmed. 


Argued before FreEDMAN, P. J., and 
GILDERSLEEVE and GREENBAUM, JJ. 


GILDERSLEEVE, J. The action is brought 
to recover the sum of $500, which plain- 
tiff had on deposit with the defendant. 
On or about April 29, 1903, he drew a 
check upon the defendant bank for the 
sum of $500 payable to his own order, and 
caused the same to be certified by the 
bank. The plaintiff did not use the check 
until on or about July 29th, when he took 
the check out of his safe, where he had 
kept it, indorsed it in blank, and made 
out a slip for redepositing it in the bank. 
He then put the bankbook, with the check 
and the slip of deposit, in his pocket, and 
went to the bank; but when hearrived at 
the bank, and presented the bankbook 
to the receiving teller, the check was 
missing. The receiving teller told him 
to go over and tell the paying teller that 
he had lost the check, and have payment 
stopped, and the plaintiff accordingly 
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went to the paying teller and made out a_ 
stop-slip check. About five days after- 
wards the plaintiff received word from 
the bank that the check had come up 
through the exchange, and the plaintiff 
went up to the bank and identified the 
check. There were two names indorsed 
on the check below that of the plaintiff. 
The cashier told the plaintiff to go down 
and see the last indorser, an Italian bank- 
er by the name of Zuccaro, who had de- 
posited the check for collection, and to 
see if he could get the money back from 
the banker ; and he called a messenger, 
one Mr. Finnegan, and gave him the 
check, and instructed him to go down 
with the plaintiff to see Zuccaro. The 
plaintiff and Finnegan went down to the 
place of business of Zuccaro, explained 
the case to him, and the plaintiff asserted 
that the check had been stolen. The 
banker then went with the plaintiff and 
Finnegan to the former residence of the 
man from whom he received the check, 
but could not find him. Finnegan then 
told the banker that the bank held him 
responsible for the check, and that the 
banker would have to hold the man from 
whom he got it, and the banker gave up 
the $500 to Finnegan, who gave him back 
the check. The plaintiff thereupon made 
out a deposit slip, and handed it to Fin- 
negan, and requested him to deposit the 
$500 so received from the banker to his 
(the plaintiff's) account in defendant’s 


bank, and they parted with the under-. 


standing that this should be done. The 
next day the plaintiff went to see the 
cashier of the bank, and was told that the 
bank could not do anything for the pres- 
ent, and that the plaintiff would have to 
give a bond in order to get the money, 
because Zuccaro might sue the bank, but 
no claim was made that the money had 
not been redeposited to plaintiff's account. 

The relation between the bank and the 
plaintiff was that of debtor and creditor. 


The effect of the certification of the check 
by the defendant was to charge plaintiff 
with $500, pass that amount to the credit 
of the check, and make the defendant, as 
acceptor, primarily liable for its payment 
to any bona fide holder thereof. Jersey 
City, First National Bank v. Leach, 52 
N. Y. 350; Daniel on Negotiable Instru- 
ments, § 1603; People v. St. Nicholas 
Bank, 77 Hun, 160. 

The check in question had been duly 
indorsed, and was negotiable. Its pos- 
session by Zuccaro, before he passed it 
forward for collection, was prima facie 
evidence of title. His good faith is not 
assailed, and his title to the check was not 
affected by the fact that it had been 
stolen and never had a valid delivery. 
Zuccaro received the check in the usual 
course of business, and without notice of 
any infirmity. “Where the instrument is 
no longer in the possession of a party 
whose signature appears thereon, a valid 
and intentional delivery is presumed until 
the contrary is proved.” Negotiable In- 
struments Law (Laws 1897, p. 719, Cc. 
612); Am. & Eng. Ency. of Law (2d Ed.) 
p. 320; Shipley v. Carroll, 45 Ill. 285; 
Case v. Mechanics’ Banking Ass’n, 4 N. 
Y. 166. 

For the reasons above stated, as be- 
tween Zuccaro and the defendant he was 
entitled to have the check honored and 
paid, and it must be presumed that the 
payment of the check by the defendant 
was made to the lawful holder in good 
faith. Notice to the defendant that the 
check had been lost, and the direction by 
the plaintiff not to pay the check if pre- 
sented, could not operate, under the cir- 
cumstances, to the prejudice of Zuccaro 
and affect his rights. Nassau Bank v. 
Broadway Bank, 54 Barb. 236; Am. & 
Eng. Ency. of L. (2d Ed.) vol. 19, P- 
553. The authorities above cited also 
support this latter proposition. 

We therefore see that, if Zuccaro had 
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not repaid the $500 which he had received 
through the collection of the check in 
due course, the parties to this action 
would have been powerless to compel him 
to refund. But Zuccaro having, on their 
demand, voluntarily repaid the amount 
he had thus received, the question pre- 
sented is whether he can maintain any 
further claim against the defendant. We 
think this question demands an answer 
favorable to the plaintiff. The defend- 
ant lost nothing by certifying and paying 
the check in due course, because it had 
appropriated sufficient funds of the plain- 
tiff for that purpose at the time of the 
certification, and upon its payment in 
due course the check became discharged, 
under the express provision of section 90 
of the Negotiable Instruments Law (Laws 
1897, p. 731, C. 612). That being so, 
Zuccaro can no longer maintain an action 
against the defendant upon its acceptance 
or certification. The check was simply 
surrendered to him after its payment in 
due course to enable him to pursue his 
remedy against the party from whom he 
had taken it. Much less can anaction be 
maintained by any one claiming through 
him. The check is not in the record, 
but, since it was paid by the defendant, 
we must infer that it bears upon its face 
unmistakable evidence of payment. There 
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never hereafter can be a bona fide holder 
thereof. The defendant’s situation isto 
all intents and purposes the same asif an 
horest finder of the check had returned 
it to the bank, making no claim upon it. 

The rule on this subject is that, if the 
holder expressly renounces a claim against 
the acceptor, ‘‘his hands are untied, and 
he is left free to account to the drawer 
for the funds in his hands, or is no longer 
bound to apply them to the payment of 
the bill. To permit the holder, after thus 
exonerating the acceptor, to recur to him 
for payment, would work in many cases 
the barshest injustice, and he is estopped 
from doing so.”” Daniel on Negotiable 
Instruments, $§ 542, 544. Here the dis- 
charge of the defendant was complete 
when the check was paid in due course. 
The defendant’s messenger, for plaintiff’s 
benefit, demanded the repayment of the 
money the defendant had paid Zuccaro, 
and threatened to hold him responsible 
forit. He yielded to that demand, and 
refunded the money, and the check was 
surrendered to him. Under the authori- 
ties, Zuccaro is estopped to recover the 
same money from the defendant. 


Judgment affirmed, with costs to the 
respondent. All concur. 


TRANSFER OF MINNESOTA BANK STOCK. 


Hunt v. Seeger, Supreme Court of Minnesota, January 8, 1904. 


1. To effectuate the transfer of shares 
of stock in a banking corporation of this 
State, it is essential that such transfer be 
entered upon the stock transfer books of 
the bank more than one year previous to 
its insolvency, to relieve the owner from 
liability to assessments ordered by the 
court in a receiver's suit to liquidate the 
debts of the concern. 

2. While it is the duty of a stockholder 


desiring to assign any of his shares to 

have an entry thereof made in the proper 

books of the bank, if he attempts to do 

so in good faith, and exercises reasonable - 
care to have this purpose accomplished, 

directing entry thereof to be made by the 

proper person, he cannot be held liable 

for the neglect of the officers of the bank 

to obey his direction. 
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IMPERSONATOR AS PAYEE. 


Sherman v. Corn Exchange Bank, New York Supreme Court, Appellate Division 


First Department, 


Gardiner Sherman attended a sale of 
horses at a livery stable and saw one 
Strong,who represented he was the coach- 
man of J. L. Baldwin, owner of the horses; 
that Mr. Baldwin was a wealthy gentle- 
man connected with the Baldwin Loco- 
motive Works in Paterson, New Jersey, 
and was then at Aiken, South Carolina; 
and that the horses had been driven by 
Mr. Baldwin’s family during the preced- 
ing summer at Newport. After some ne- 
gotiation, Sherman purchased the horses 
and in payment gave to Strong a check 
on the Corn Exchange Bank, payable to 
the order of J. L. Baldwin. The horses 
were not satisfactory and Sherman sought 
to stop payment of the check but before 
he gave the bank notice, it appeared that 
the check, indorsed J. L. Baldwin, had 
been presented by one Miller and paid 
by credit to the latter’s account. 

Sherman sued the Corn Exchange Bank 
for the amount of the check on the ground 
that the indorsement was forged and was 
not that of J. L. Baldwin. It appeared, 


February 5, 1904. 


however, that while J. L. Baldwin of the 
locomotive works had nothing to do with 
the transaction and that his name had 
been used as a pure fabrication for the 
purpose of inducing the sale, the check 
had been indorsed by J. L. Baldwin, who 
was owner of the horses. 

Under this state of facts the court holds 
the indorsement was genuine and the 
check chargeable to Sherman. The court 
said: “The fact that the J. L. Baldwin 
to whom the check was made payable 
was not the J. L. Baldwin whom the plain- 
tiff had in mind is of no importance. He 
gave his check in payment of the pur- 
chase price of the horses, and he intended 
to make it payable to the owner. This 
he did and the owner indorsed it * * * 
Although the plaintiff may have been de- 
ceived as to who was the real owner of 
the horses, nevertheless the fact is un- 
disputed that the check was given in pay- 
ment therefor, was made payable to the 
owner, and was indorsed by that person. 


DEMAND CERTIFICATE OF DEPOSIT. 


Sharp v. Citizens Bank of Stanton, Supreme Court of Nebraska, January 21, i904. 


The statute of limitation does not begin 
to run againsta bank on a certificate of de- 
posit payable on demand, until a demand 
has been made. 

The court said: “As between a bank 
and its customers, either on a check and 


deposit account or as holders of demand 
certificates, there is no promise to pay 
until demand is made, and consequently 
a demand is necessary to put the statute 
in operation.” 
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GENERAL LETTER OF CREDIT. 


Bank issuing letter of credit promising to honor checks of bearer named against it to 
amount of $1,00oo—Bank’s payment of checks of letter holder, supposedly nego- 
tiated on faith of letter but in reality independently, no defense against holder 
of later checks, purchased on faith of letter. 


Bank of Seneca v. First National Bank of Carthage, Court of Appeals at Kansas City, 
Mo., February 15, 1904. 


The First National Bank of Carthage 
issued its general letter of credit for $1,000, 
promising to pay checks signed by the 
bearer named to the amount specified, 
amounts of checks to be indorsed on back 
of the letter. The bearer, who was travel- 
ing and purchasing mules, drew and ne- 
gotiated ten checks aggregating $500.25, 
which were indorsed on the back of the 
letter and paid by the bank at Carthage. 
Then, leaving his letter behind, he nego- 
tiated checks to a bank at Pineville aggre 
gating $389.80, the latter having no knowl- 
edge of the letter of credit. These checks 
were paid by the bank at Carthage, which 
bank supposed they were drawn against 
the letter. Lastly, the bearer of the letter, 
negotiated to the Bank of Seneca, who 
purchased on faith thereof, checks ag- 
gregating $499.75, representing the un- 
drawn balance as shown by the letter, the 
amounts of which were indorsed on the 
back thereof. The Carthage bank refused 
to pay these last stated checks, and Bank 
of Seneca brought suit against it thereon. 

Held: The fact that the Carthage bank 
may have thought and assumed, when it 
paid the checks to the Pineville bank, that 
such checks had been cashed on faith of 
the letter, does not relieve it from liability 
to the Bank of Seneca who in good faith 
cashed checks on faith of the letter to an 
amount appearing undrawn thereon. 

The irregular and unauthorized act of 
the bearer of the letter, cannot be allowed 
to injure the Bank of Seneca, where his 
act was regular and within authority. If 
his act must harm one of two innocent 
parties, it should fall on the one who put 
him in position to do the harm. 


Appeal from Circuit Court, Jasper Co.; 
J. D. Perkins, Judge. 


Action by the Bank of Seneca against 
the First National Bank of Carthage. 
From a judgment in favor of defendant, 
plaintiff appeals. Reversed. 


E.L.Iison, J. The defendant bank issued 
to H. G. Tangner, and delivered to his 
agent, George W. Hawk, the following 
letter of credit: 


LETTER OF CREDIT. 
FIRST NATIONAL BANK. 


CAPITAL STOCK, $100,000.00. 
CARTHAGE, Mo., July & 7907. 
To WxHomM It MAy CONCERN: 
We will pay checks signed 

H. G. Tangner by the bearer, Geo. W. 
Hawk, to the amount of One Thousand 
Dollars. Any checks paid endorse on 
back of this letter. Mr, Hawk's signa- 
ture ts below. 

V. A. Wallace, VicE-PRESIDENT. 


Geo. W. Hawk. 


Said letter was endorsed on the back 
as follows : 
7-17. 
7 25: 


10 checks ....$ 500 25 
I check, J.G. 
Johnson... 
I check, J.D. 
Gallemore.. 
7-25. 1check,G.W. 
Hawk 


235 00 Seneca, Mo. 
7-25: 
240 00 


$7,000 00 
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Hawk was engaged in going over the 
country buying mules for Tangner, and 
he was given the letter of credit to facili- 
tate that business. After receiving the 
letter on July 8th, he went into the ad- 
joining county of Newton, and on July 
17th he drew and negotiated 10 checks 
aggregating $500.25, which were duly in- 
dorsed on the back of the letter and paid 
by defendant. Then, on July 25th, he 
presented the letter to the plaintiff bank, 
and, on the faith thereof, plaintiff allowed 
him to draw and negotiate to it three 
checks on defendant—one for $235, one 
for $240, and one for $24.75, aggregating 
$499.75—being balance of the amount 
limited in the letter. These were separ- 
ately indorsed on the back of the letter. 
The smallest of these was for expense 
money, and the other two were for mules 
purchased. 

The defendant bank refused payment 
of these checks on the ground that, be- 
fore they were negotiated to plaintiff, Hawk 
had exhausted the sum limited in the let- 
ter by checks to other parties, which had 
been duly paid by defendant. It appears 
that, before negotiating these checks, 
Hawk, leaving the letter behind, went 
into another county, and there bought 
mules, and on July roth and 13th nego- 
tiated checks to a bank at Pineville, in 
that county, aggregating $389.80. These 
checks were negotiated to that bank with- 
out Hawk exhibiting the letter of credit, 
and with no knowledge on the part of 
that bank that there was a letter of credit. 
It was these last checks which defendant 
bank paid; and these, with the $500. 25 
which it had before paid, made a total 
payment of $890.05, and lacked $109.95 
of being the amount named in the letter. 

On these facts, the trial court took the 
view that the checks negotiated to the 
bank at Pineville and paid by defendant 
went to the discharge of the letter of 
credit, and rendered judgment for the 


LAW JOURNAL. 


plaintiff for its smallest check, of $24.75. 
The reason, as we gather it, for render- 
ing judgment for only $24.75, when the 
letter, after allowing for the checks at 
Pineville, lacked $109.95 of being ex- 
hausted, was that that sum would not pay 
either of the other of plaintiff's checks in 
full. 

The parties have discussed at length 
the question whether a person who has 
advanced money on the faith of a letter 
of credit, the limit of which the holder 
had already exhausted by negotiations 
with others without that person’s knowl- 
edge, can recover of the writer. Putting 
asideconsiderations of equity which some- 
times arise, and looking upon it asa legal 
question, there is strong authority for 
saying that he cannot (Ranger v. Sargent, 
36 Tex. 26; Roman v. Serna, 4o Tex. 
306) though we need not say; for any 
such question is excluded from this case 
by the facts preserved in the record. 

The letter, beingaddressed “To Whom 
It May Concern,” and being intended for 
use with different personsat different times 
and at various places, was a general let- 
ter of credit; and it was what has been 
aptly termed a circulating promise to pay 
Tangner’s checks, signed by Hawk, up 
to the amount of $1,000. But it is a funda- 
mental rule governing this sort of com- 
mercial paper that no one has any claim, 
because of it, against the writer, unless 
he knew of its existence, and advanced 
his money on the faith of it. McClung v. 
Means, 4 Ohio, 196; Pollock v. Helm, 
54 Miss. 1; Grant v. Naylor, 4 Cranch, 
224; Sherwin v. Brigham, 39 Ohio St. 
137; Birckhead v. Brown, 5 Hill, 643; 
Russell v. Wiggin, 2 Story, 235-241; 
Union Bank v. Coster’s Ex’rs, 3 N. Y. 
203; Bleeker v. Hyde, 3 McLean, 279. 
That the party making claim of reim- 
bursement against the writer must show 
that he acted on the faith of the letter, 
is a requisite that appears in all writing 





LEGAL DECISIONS. 


upon this and kindred subjects. It so ap- 
pears in adjudicated cases, and is accept- 
ed, as of course, by text-writers. See 2 
Daniel on Neg. Inst. $$ 1790-1798; Cool- 
idge v. Payson, 2 Wheat. 66; Schimmel- 
pennick v. Bayard, 1 Pet. 264; Boyce v. 
Edwards, 4 Pet. 111. 

The liability of a writer of a letter of 
credit is founded on the simple law of 
contracts, where the minds of the parties 
must meet in the common purpose. The 
act of the writer is an offer or request or 
proposition, and the act of him who fur- 
nishes the money in an acceptance. So 
it is understood that a general letter of 
credit is considered as addressed to whom- 
soever will act upon it, and, when acted 
upon, the contract is made up, upon which 
the writer may be held liable. Necessa- 
rily, where one furnishes another money 
without knowledge that such other has a 
letter of credit, he is a stranger to the 
letter; and, when hecomes to set it up 
as the foundation upon which to recover 
against the writer, he should be regarded 
asaninterloper, without a shadow of right. 

By these remarks we aim to demon- 
strate that when the bank at Pineville, 
without sight or knowledge of the defend- 
ant’s letter, paid Tangner’s checks drawn 
on the defendant bank, that act neces- 
sarily was not based on the letter, and, 
in consequence, no contractual relation 
arose between it and the defendant bank. 
And when the defendant bank paid the 
checks to the Pineville bank, it was mere- 
ly the consummation of an ordinary trans- 
action, wholly disconnected and apart 
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from the letter. The sum thus paid could 
not be applied towards extinguishing the 
amount named in the letter. Thesum so 
paid only became a debt owing from Tang- 
ner to the defendant, and had no more to 
do with the letter than any other debt he 
might have owed to it. That the pay- 
ment of the Pineville checks could have 
no connection with the letter is apparent 
by the suggestion that if the defendant 
bank had not paid those checks, and had 
asked that the Pineville bank and this 
plaintiff interplead for the money, which 
would have prevailed—the plaintiff, who 
relied upon the letter and complied with 
it, orthe Pineville bank, who knew noth- 
ing of its existence? Itcan make no dif- 
ference that the defendant may have 
thought and assumed that the Pineville 
checks were cashed by that bank on the 
faith of the letter it gave into Hawk’s 
possession. If Hawk acted irregularly 
and without authority in dealing with the 
Pineville bank, such act ought not to be 
allowed to injure the plaintiff bank, where 
his act was regular and within authority. 
If Hawk's act must harm one of two in- 
nocent parties, it should fall on the one 
who put him in position to do the harm, 

From these considerations, it follows 
that the defense wholly failed, and that 
plaintiff should have had judgment in the 
trial court for the whole sum it advanced. 
The judgment is therefore reversed, and 
the cause remanded, with directions to so 
enter it. 


All concur. 


PRESUMPTION AS TO INNOCENT PURCHASER. 


James V, Blackman et al, Supreme Court of Kansas, March 12, 1904. 


The presumption that the owner of ne- 
gotiable paper is an innocent purchaser 
does not arise until he has proved the in- 


dorsement by the original payee, where 
such indorsement is denied under oath. 
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AGENT’S DEPOSIT OF PRINCIPAL’S MONEY IN AGENT’S NAME, 


Bank receiving deposit without notice of agency, protected in applying deposit upon 
agent’s individual overdrawn account. 


Kimmel v. Bean, et al., supreme court of Kansas, March 12, 1904. 


1. A bank which receives from an 
agent for deposit in his own name the 
money of his principal, without notice of 
the agency, is protected, in applying it to 
a past-due debt of the depositor, to the 
same extent as in paying it out upon his 
checks, whenever such application is au- 
thorized by the agent, either expressly or 
by legal implication, and such authority 
ordinarily arises from the making of a 
deposit, without other directions, where 
the debt to which it is applied is an over- 
draft. 


(Syllabus by the Court. ) 


Error from District Court, Sedgwick 
County; D. M. Dale, Judge. 


Action by S. W. Kimmel against R. T. 
Bean and others. Judgment for defend- 
ants, and plaintiff brings error. Affirmed. 


Mason, J. On April 20, rg00, S. W. 
Kimmel, of Garber, Okl., shipped to a 
Wichita commission firm known as the 
“Wichita Live Stock Commission Com- 
pany” a car load of hogs, with directions 
to sell and send him the net proceeds by 
draft. The hogs were sold to Jacob Dold 
& Son on April 25th, and the commis- 
sion company at once mailed to Kimmel 
their personal check upon the Kansas 
National Bank of Wichita, where they had 
had an account for several years, for $1,- 
016.16, being the amount for which the 
sale was made, less the commission and 
expenses. Dold & Son paid for the hogs, 
April 26th, with a check made payable to 
the order of the commission company, 


drawn upon another Wichita bank. The 
company at once indorsed the check and 
deposited it in their bank, receiving cred. 
it upon their deposit account, and it was 
paid on the same day. Kimmel deposit- 
ed the check sent him by the commission 
company with his local banker, and it 
was forwarded for collection through the 
ordinary banking channels, reaching Wich. 
ita May rst, when it was presented to the 
bank on which it was drawn, which re- 
fused payment. 

Kimmel then sued the bank for the 
amount of the check, alleging that the 
deposit of the proceeds of the sale of the 
hogs was made without his authority and 
in violation of his instructions, and that 
the bank knew all the circumstances con- 
nected with the transaction. The bank 
answered, denying knowledge of the re- 
lations of plaintiff and the commission 
company, and alleging that when the Dold 
check was deposited the company’s ac- 
count was overdrawn by more than that 
amount, that the overdraft had been per- 
mitted upon an agreement that it should 
forthwith be made good by deposits, and 
that the check when deposited was applied 
to such overdraft, without notice of plain- 
tiff’s claim. Plaintiff replied with a gen- 
eral denial. Upon the trial the court sus- 
tained a demurrer to plaintiff's evidence, 
and rendered judgment accordingly, which 
plaintiff now seeks to reverse. 

The evidence was mainly directed to 
the question of the bank’s. knowledge of 
the commission company’s business. Sub- 
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stantially the same facts were shown in 
this regard as in Martin v. Bank, 66 Kan. 
655, which grew out of a similar claim 
against the same bank made by another 
shipper. Here, asin that case, an effort 
was made to show such intimacy of 
dealing between the bank and the com- 
mission company as to justify charging 
the former with actual or constructive 
notice of plaintiff's interest in the check 
deposited by the latter. In fact, however, 
little more was shown than that the bank 
knew that the company were engaged in 
the commission business, and that their 
account was sometimes overdrawn. The 
evidence on this point, being stated in 
some detail in the Martin case, will not 
be further reviewed. Following the con- 
clusion reached in that case, we hold that 
the bank must be deemed not to have had 
notice of the relation of the commission 
company to the shipper. 

Plaintiff claims that the record does 
not show that the account of the com- 


mission company was overdrawn to the 
amount of the Dold check at the time it 


was deposited. The evidence in this re- 
gard is not as full as might be desired, 
but we think that upon the consideration 
of the entire testimony it sufficiently ap- 
pears that such was the fact. Indeed, it 
is perhaps to be inferred that the over- 
draft was allowed to be created in virtue 
of astatement by the commission com- 
pany that they had funds ready to de- 
posit against it, having reference to this 
very check. 

The question incidently suggested in 
Martin v. Bank, supra, is therefore fairly 
presented: Can a bank be held to account 
to the owner of a fund which has been 
deposited by an agent in his own name 
and applied upon the agent’s overdraft, 
the bank having no knowledge of the 
agency? 

The strongest case cited in support of 
the contention of plaintiff in error for an 
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affirmative answer to this question is that 
of Cady v. South Omaha Nat. Bank, 46 
Neb. 756; Id., 49 Neb. 125. The third 
paragraph of the syllabus reads: “F., a 

commission merchant, deposited in bank 

money realized from the sale of live stock 

consigned to him by C., his account witb 

the bank being at the time largely over- 

drawn. Held, regardless of the question 

of notice, that the bank is accountable to 
C., and that it cannot apply the money 

so deposited in satisfaction of F’s indebt- 

edness.” Under the evidence in that 

Case, as stated in the opinion, it might 

well have been said that the bank was 
chargeable with notice, but no account 

was taken of this fact as a basis for the 
conclusion reached. In the opinion a 

a number of cases are cited, one of which, 

Davis v. Panhandle Nat. Bank (Tex. Civ. 

App.) 29 S. W. 926, seems to be entirely 
in point, holding that, where an agent 

deposits the money of his principal in his 
own name, the bank cannot hold it for 

the debt of the agent, although it has no 

knowledge of the agency, unless it would 

otherwise lose its claim. No authorities 

are cited or arguments presented in sup- 

port of this conclusion, the opinion mere- 

ly stating that the court did not see upon 

what principle the bank should be allow- 

ed to retain the money, and that it was 
perfectly manifest that it had no right to 

do so. 

A brief review of the other cases cited 
will show that they do not go so far as 
the Nebraska decision. In Pennell v. 
Deffell, 4 De G., M. & G. 372, it was held 
that trust funds deposited by atrustee in 
his own name, together with money of 
his own, could be followed by the bene- 
ficiary, but the controversy was between 
the beneficiary and the executors of the 
trustee, the bank making no claim. In 
Van Alen v. American Nat, Bank, 52 N. 
Y. i, the bank likewise made no claim to 
the money in controversy, and it was held 
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that it could be required to pay it to the 
real owner, although it was deposited in 
the name of another, who gave the real 
owner a check for it. The questions dis- 
cussed were purely technical. In Burtnett 
v. First Nat. Bank of Corunna, 38 Mich. 
630, an agent deposited funds of his 
principal in his own name. Some six 
months later he died, and the bank then 
attempted to apply the deposit to a debt 
of the decedent, the character of which 
is not shown in the reported decision. It 
was held that this could not be done, the 
case turning upon the fact that the agent 
never authorized the money to be applied 
to his debt. In Third Nat. Bank v. Still- 
water Gas. Co., 36 Minn. 75, it was 
merely held that money obtained by a 
bank by fraud could be recovered by the 
real owner, although it had passed through 
several hands. In Peak v. Ellicott, 30 
Kan. 156, the money involved was not 
paid to the bank as a deposit, but for a 
specific purpose, and as this was not per- 
formed it was held that on the insolvency 
of the bank it should go to the owner, 
and not to the genera! creditors. In 
Baker v. New York Nat. Ex. Bank, 100 
N. Y. 31, it was held that a bank, having 
notice of the trust character of a fund de- 
posited by a firm in their own name, with 
the addition of the word “agents,” could 
not apply it to the debt of the firm. In 
Whitley v. Foy, 59 N. C. 34, the bank 
had actual notice that money deposited 
in the name of one person was owned 
by another; moreover, the controversy 
was between the real owners and the ad- 
ministrators of the depositor. In Central 
Nat. Bank v. Conn. Mut. Life Ins. Co., 
104 U. S. 54, and Union Stockyards Bank 
v. Gillespie, 137 U. S. 411, the facts were 
held to give the banks notice of the trust 
character of the deposits involved. First 
Nat. Bank v. Hummel, 14 Colo. 259, 
cited on rehearing, 49 Neb. 125, was an- 
other controversy between the beneficial 
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owner ot a trust fund and the adminis- 
trators of the trustee. In Hutchinson 
v. Manhattan Co. (Super. N. Y.) 29 
N. Y. Supp. 1103, a check was clepos. 
ited by an agent for collection only, 
and it was held that the bank could not 
hold it for the debt of the agent, because 
this was contrary to the intention of all 
the other parties in interest, including the 
agent. The decision, moreover, was re. 
versed by the Court of Appeals. See 41 
N. E. 728. In Clemmer v. Drovers’ Nat, 
Bk. (Ill.) 41 N. E. 728, the bank knew 
of the trust character of the deposit. These 
are all the cases cited on this branch of 
the case by the Nebraska court. The 
same doctrine is announced in 2 Morse 
on Banks & Banking, § 590, ‘citing this 
case, that of Burtnett v. First Nat. Bank, 
38 Mich. 630, which has already been 
commented upon, and Cook v., Tullis, 18 
Wall, 332, which only declares the right 
of the real owner of property to hold it 
against the trustees in bankruptcy of one 
to whose care it had been confided. 

Plaintiff in error also cites Farmers’ & 
Merchants’ Bank v. Farwell, 58 Fed. 633. 

Expressions are found in the opinion in 
that case favorable to his contention, but 
the decision turned largely upon the fact 
that the money sought to be held by the 
bank did not reach it by any act of its 
debtor, or even with his knowledge, but 
was deposited in his name by his attorney 
through mistake. 

A conclusion different from that of the 
Nebraska court is reached in Smith v. 
Des Moines National Bank, 107 Iowa, 
620, where the authorities bearing upon 
the matter are collected and reviewed. 
The scope of the opinion is indicated by 
a paragraph of the syllabus, reading as 
follows: “A cestui que trust cannot re- 
cover trust moneys which were deposited 
in a bank by the trustee in his own name, 
and which, without notice of their trust 
character, the bank applied to a matured 
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individual note of the trustee, surrender- 
ing the note to the latter.” 

We think this decision is in accordance 
with the weight of authority and with the 
better reason. ‘The facts there presented 
differed in no material respect from those 
now under consideration, except that the 
depositor expressly agreed that the bank 
might apply the deposit to his debt, and 
the bank surrendered the note which evi- 
denced it. Where a depositor carries an 
account with a bank as a part of his usual 
business, continually drawing checks and 
making deposits, sometimes having a 
balance to his credit and sometimes be- 
ing overdrawn, it seems clear that the 
mere act of making a deposit is equiva- 
lent to an agreement that it shall apply 
against any overdraft that may exist at 
the time. Presumptively that would seem 
to be the very purpose of the deposit. 
“It has long been settled that a banker 
who has advanced money to another has 
a general lien, on all securities of the lat- 
ler which are in his hands, for the amount 
of his general balance, unless such secu- 
rities were delivered to him under a par- 
ticular agreement limiting their applica- 
tion.”” Wood v. Boylston Nat. Bank, 129 
Mass. 358. ‘‘When a depositor opens an 
account in a bank, that very act, in the 
absence of an agreement to the contrary, 
authorizes the appropriation of his de- 
posit balance to any matured claims the 
bank may hold against him, the same as 
if he then executed an agreement in writ- 
ing to that effect.” Meyers v. New York 
County Nat. Bank (Sup.) 55 N. Y. Supp. 
504, 506. 

But if the general rule were otherwise, 
the circumstances of this case, already 
stated, would amount to an authority to 
the bank from its customer to apply the 
deposit to the overdraft. And there seems 
no just ground for making a distinction, 
for any purpose here involved, between 
the payment of a past-due debt that is 
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evidenced by a note and the payment of 
one that is a mere matter of book account. 
No such distinction is made where the 
question relates to the consideration for 
the transfer of negotiable paper. Draper 
v. Cowles, 27 Kan. 484; Mann v. Bank, 
30 Kan. 422. 

Indeed, the very principle of protection 
to the innocent purchaser of commercial 
paper is invoked by defendant in error. 
The check deposited in this case was a 
negotiable instrument. The substantial 
controversy is as to its ownership. The 
bank acquired it from one who had the 
apparent title, without notice of any other 
claim. The argument that these consid- 
erations are sufficient to sustain the de- 
fendant’s position seems sound. But the 
business was conducted as a cash trans- 
action. The commission firm might have 
collected the Dold check themselves and 
deposited the cash in the bank, and the 
question presented would not have been 
materially different. The principle upon 
which transfers of negotiable instruments 
in payment of, and even as security for, 
existing debts are upheld, is the desir- 
ability of promoting their currency. Bir- 
ket v. Elward (Kan.) 74 Pac. 1100. Surely 
no greatercurrency should be given to 
notes and bills than to actual money. 

“The rule has been settled, by a long 
line of cases, that money obtained by 
fraud or felony cannot be followed by the 
true owner into the hands of one who has 
received it bona fide and for a valuable 
consideration in due course of business, 
* * * ‘It is said that the case is to be 
governed by the doctrine, established in 
this state, that an antececent debt is not 
such a consideration as will cut off the 
equities of third parties in respect of nego- 
tiable securities obtained byfraud. But no 
case has been referred to where this doc- 
trine has been applied to money received 
in good faith in payment of a debt. Itis 
absolutely necessary for practical business 
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transactions that the payee of money indue 
course of business shall not be put upon 
inquiry at his peril as to the title of the 
payor. Money has no earmark. The 
purchaser of a chattel or a chose inaction 
may, by inquiry, in most cases, ascertain 
the right of the person from whom he 
takes the title. But it is generally im- 
practicable to trace the source from which 
the possessor of money has derived it. It 
would introduce great confusion into com- 
mercial dealings if the creditor who re- 
ceives money in payment of a debt is sub- 
ject to the risk of accounting therefor to 
a third person who may be able to show 
that the debtor obtained it from him by 
felony or fraud. The law wisely, from 
considerations of public policy and con- 
venience, and to give security and cer- 
tainty to business transactions, adjudges 
that the possession of money vests the 
title in the holder as to third persons 
dealing with him and receiving it in due 
course of business, and in good faith, upon 
a valid consideration. If the considera- 
tion is good as between the parties, it is 
good as to all the world.” Stephens v. 
Bd. of Education, 79 N. Y. 183. 

“If a trustee or other fiduciary person, 
in violation of his own duty, uses trust 
money to pay an antecedent debt of his 
own to acreditor, who has no notice of 
the breach of trust, or that the money is 
subject to the trust, in such a manner 
that the money is received as a general 
payment, and not as a distinct and sepa- 
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rate fund, then the money becomes free 
from the trust, and cannot be followed 
by the beneficiary into the hands of the 
creditor, although, in general, an anteced- 
ent debt does not constitute a valuable 
consideration,” Pomeroy’s Eq. Jur. § 
1048. 

In addition to the authorities cited in 
Smith v. Des Moines National Bank, see 
Bank v. Bank, 60 Kan. 621; Goshen 
National Bank v, State, 141 N. Y. 379; 
Holly v. Missionary Society, 180 U. §. 
284; and Meyers v. New York County 
Bank, supra. The syllabus in the last- 
named case reads: ‘‘A bank, having pre- 
vious authority to apply a customer's de- 
posit to his debt, can appropriate it to 
his debt, though the deposit was, in part, 
money of the depositor’s ward, the bank 
having no knowledge of the fact.” 

We think that a bank which receives 
from an agent for deposit in his own 
name the money of his principal, without 
notice of the agency, is protected in ap- 
plying it to a past-due debt of the deposi- 
tor, to the same extent as in paying it 
out upon his check, whenever such appli- 
cation is authorized by the agent, either 
expressly or by legal implication, and 
that such authority ordinarily arises from 
the making of a deposit upon an over- 
drawn account, when no other directions 
are given. 


The judgment is affirmed. All the 


Justices concurring. 


CHECK FOR PRECISE AMOUNT OF DEPOSIT NOT AN ASSIGNMENT. 


Fulton v. Gesterding, Supreme Court of Florida, Division B, February 13, 1904. 


Under section 127, Cc. 4524, Pp. 45, act 
approved June 1897, known as the ‘* Nego- 
tiable Instruments Law,” a draft or bill of 
exchange not specifying a particular fund 
for payment, does not of itself operate as 


an assignment of the money on deposit 
with the drawee, though the amount named 
in the instrument is the precise amount of 
the deposit in the drawee’s hands. 
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COMPULSORY DISCLOSURE OF DEPOSITOR’S BALANCE. 


Power of Grand Jury, upon investigation of charge of perjury against a bank deposi- 
tor in making return of property for taxation, to compel bank cashier to disclose 
amount of depositor’s balance on a stated day. 


In re Davies, Supreme Court of Kansas, March 12, 1904. 


1. A grand juror was discharged by the 
court from the panel because it appeared 
that a criminal prosecution was pending 
in the same court against him. Another 
juror was ordered summoned to fill the 
place. The jury was then sworn and 
charged. Held, that the grand jury was 
at least a de facto body, and that its le- 
gality was not the subject of attack or 
inquiry in a habeas corpus proceeding. 

2. It is not against public policy to re- 
quire a banker to disclose the amount of 
a depositor’s balance, nor are the trans- 
actions between a banker and depositor 
privileged or confidential in a legal sense. 


(Syllabus by the Court.) 


Action by William E. Davies for a writ 
of habeas corpus. Denied. 


At the November, 1903, term of the dis- 
trict court of Clay county, a grand jury 
was impaneled, charged, and sworn, It 
entered on the performance of its duties, 
and was investigating the conduct of one 
John Bellringer to determine whether he 
had committed perjury in making a return 
under oath to the assessor of Highland 
township in said county in June, 1903, in 
omitting to set forth all personal property 
which by law he was required to list for 
the purpose of taxation. Toascertain the 
amount of money Bellringer had on de- 
posit on March 1, 1903, the petitioner, 
William E. Davies, was called before the 
grand jury, and, being sworn, testified 
that he was the cashier of the Bank of 
Green, and that John Bellringer, a citizen 


of Highland township, was a customer of 
the bank. This question was then pro- 
pounded to the witness: ‘‘I will ask you 
to state, Mr. Davies, the amount of money 
Mr. John Beliringer had on deposit in the 
Bank of Green March 1, 1903.” The 
petitioner objected to answering on five 
grounds. Those relevant to this proceed- 
ing were: “Third, I object, protest, and 
refuse to disclose any matters pertaining 
to the business relations between the bank 
and its patrons and customers, for the 
reason that the grand jury is without 
authority in law to require any officer of 
the bank to make a disclosure of such mat- 
ters. Fourth. I object and refuse to dis- 
close any matters pertaining to the busi- 
ness relations between the bank, of which 
I am an officer, and its customers and 
patrons, for the reason that the making of 
such disclosures would be destructive of 
the banks’s property and its assets, and 
would destroy public confidence in the 
bank, and for the further reason that all 
such matters are privileged communica- 
tions, and I have no right or authority in 
law to disclose the relations that are privi- 
leged. Fifth. I object to the question, 
and refuse to answer the question, and re- 
fuse to disclose any of the business rela- 
tions between the bank, of which I am an 
officer, and its patrons and customers, for 
the reason that the demand upon me to 
do so is violation of my rights and the 
rights of the bank of which I am an officer, 
and of the customers and patrons of the 
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bank, as declared by the Constitution of 
the state of Kansas in Section 15 of the 
Bill of Rights, and of the Constitution of 
the United States as contained in Article 
4 of the amendments to the United States 
Constitution.” The grand jury sub- 
mitted to the court in writing the ques- 
tion asked, togefher with the objections 
of the witness. The court held that tne 
question was a proper one. Petitioner 
was again called before the grand jury, 
and again interrogated. On his refusal 
to answer he was brought before the 
court, adjudged guilty of contempt, a fine 
of $25 imposed, and he was ordered by 
the court to stand committed to jail until 
the amount was paid. 

In the journal entry of the proceedings 
is the following recital: “And it appear - 
ing to the court that said Ernest Lindner 
is defendant in a certain criminal action 
now pending in said court, he was dis- 
charged from further attendance as a 
grand juror.” On the order of the court 
another person was summoned to fill the 
place of the excused juror. Thereupon 
a foreman was appointed by the court, 
and the jury sworn and charged. This 
is a proceeding in habeas corpus for peti- 
tioner’s discharge from imprisonment for 
the contempt as above set forth. 

SmrtH, J. (after stating the facts). 

1. Counsel for petitioner contends thatthe 
discharge of the grand juror Lindner was 
an arbitrary act of the court, without 
justification in law, and that the substitu- 
tion of another person in his stead di- 
vested the grand jury of jurisdiction to 
inquire concerning crimes committed in 
the county, or to indict persons there- 
for. It is unnecessary to discuss the 
question further than to say that the 
grand jury, when it propounded the ques- 
tion which the petitioner refused to an- 
swer, was a de facto body at least. The 
State v. Marsh, 13 Kan. 396; in re Mc- 
Elroy, 10 Kan. App. 348. The State ex 
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rel. Dunn v. Noyes, 87 Wis. 340. 
Gannon, 69 Cal. 541; Exparte Hay mond, 
gt Cal. 545. The four cases last cited 
hold to the doctrine that the legal ty of 
a de facto grand jury cannot be incouired 
into on habeas corpus proceedings for 
discharge from commitments based on 
indictments found by such body, under 
the rule that the acts of de facto officers 
cannot be questioned collaterally. See, 
also, Andrews v. Swartz, 156 U. S. 272. 

2. It is next insisted that the petition- 
er should be discharged, because the mat- 
ter concerning which he was interrogated 
was privileged, and that to require a dis- 
closure by a banker of the amount stand- 
ing to a depositor’s credit on the bank. 
books would be against public policy. 
Counsel thus contending frankly ad- 
mits that he has found no adjudicated 
case which sustains his position. The 
relation of debtor and creditor exists be- 
tween a depositor and banker. By the in- 
quiry in this case it was sought to ascer- 
tain how much the bank owed Bellringer 
on March rst. The ordinary debtor would 
hardly stop to assert a privilege in his 
behalf to protect him from disclosing the 
amount owing by himtoanother. Again, 
it is argued that, to permit grand juries 
or courts to inquire into such private af- 
fairs of business men would cause with- 
drawal of depesits from banks annually 
for many weeks preceding the ist of 
March—some to escape taxation, others 
to avoid publicity. It is a sufficient an- 
swer that annoyance to depositors, or the 
loss to banks predicted by counsel, has 
never appealed to courts or legislatures 
with enough force to work a change in 
the rules of evidence. In the case of 
Loyd v. Freshfield, 2 C. & P. 325, de- 
cided in 1826, it was held that a banker 
was bound to answer what a party's bal- 
ance was on a given day, as it was not 4 
privileged communication. The rule 
finds approval in the text-books. 2 Taylor 


re 
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on Evidence, § 915; Greenleaf on Evi- 
dence (15th Ed.) § 248. See, also, Mac- 
kenzie v. Taylor, 6 L. C. J. 83; Hannum 
vy. McRae, 18 Ontario P. R. 185. That to 
compe! a disclosure from the witness 
would be an unreasonable search for and 
seizure of the depositor’s property is un- 
tenable. To obtain information from a 
witness of the amount and location of an- 
other’s money or property cannot come 
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within the constitutional inhibition against 
unreasonable searchesand seizures. There 
was nothing confidential, in a legal sense, 
between Davies, the banker, and his de. 
positor, which would allow the former to 
assert that the business transactions be- 
tween them were privileged. 

The writof habeas corpus will be denied, 
and the prisoner remanded. All the 
justices concurring. 


NATIONAL BANK. 


Redhead v. lowa National Bank, Supreme Court of Iowa, March 14, 1904. 


In this case it is held that the following 
allegations in a petition state a cause of 
action: 

That on November 4, 1895 the defend- 
ant national bank, having its principal 
place of business in Des Moines, acting 
by its board of directors ordered a tax 
dividend to be made on its capital stock; 
the distribution thereof to be made or 
effected by the payment of taxes levied 
on shares of stock held or owned by the 
individual shareholder in said banking 


MATURITY CLAUSES IN 


Corporation. In pursuance of said order 
the bank did pay the taxes levied upon 
the shares of many of the shareholders, 
including the directors, but failed and re- 
fused to pay the taxes levied upon certain 
other shares belonging to other share- 
holders, thus unjustly discriminating be- 
tween the owners of the stock; and that 
the claims of the several shareholders 
against whom such discrimination was 
made, have been assigned to plaintiff. 


NOTE AND MORTGAGE. 


Kennedy v. Gibson, Supreme Court of Kansas, March 12, 1904. 


1. Where a promissory note provides 
that default in the payment of interest 
shall mature the whole debt, at the option 
of the holder, and a mortgage given to 
secure payment of the note orovides that 
defaults shall mature the debt, but makes 
no mention of an option in the holder, 
the provision in the note will control. 

2. In such a case, and where there is 
default of the payment of interest and 
the holder does not exercise the option 
and declare the whole debt due, the stat- 


ute of limitations will not begin to run 
until the expiration of the time originally 
fixed for the payment of the note. 

3. An answer alleging illegality and 
fraud in the inception of a note sets up a 
defense, and the presumptions in favor 
of the right and title of the holder are 
overcome; and to meet such defense it 
devolves upon the holder to show that he 
or some antecedent holder took the note 
before maturity in good faith for value 
and in the usual course of business. 
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OBLIGATION OF BANK TO APPLY INDORSER’S DEPOSIT ON NOTE IN 
RELEASE OF MAKER. 


State Bank v. Blakey, Court of Civil Appeals of Texas, March 3, 1904. 


J. Blakey & Co. executed their nego- 
tiable note for $1,285 to Stoughton Wagon 
Co. and payee indorsed the note to the 
State Bank in which it kept an account. 

The note was given in payment of 25 
wagons, not received until after its de- 
livery, when it was discovered that they 
were badly cracked, not merchantable 
and of little or no value. . 

The bank was a purchaser for value, 
before maturity, without notice, but after 
the note matured, it had full notice of 
the fact that the note was without con- 
sideration and of the fact that the payee 
wagon company had knowingly perpe- 
trated a fraud on the makers of the note. 
It had a balance on hand due the wagon 
company sufficient to discharge the note; 
but it did not do so but brought suit 
thereon against the makers of the note. 

The latter claimed that the bank and 
the wagon company, combined and con- 
spired to the end that this suit would be 
brought in name of the bank for virtual 
benefit of the company, with intent to cut 
the makers off from their defense of fail- 
ure of consideration of the note sued on. 

In affirming a judgment of the trial 
court in favor of the makers and denying 
the right of the bank to hold them on the 
note in this case, the court 

Holds: The facts in this case are strik- 
ingly similar to those in the case of Van 
Winkle Gin Co. v. Citizens Bank, 89 Tex. 
147, in which it was decided that the 
bank that held the dishonored paper could 
not recover, because it had in its posses- 
sion at the time that it learned of the dis- 
honor of the paper, funds belonging to 


the indorser of the draft, sufficient to 
pay the amount of the draft. The court 
in that case said: “The case then comes 
to this: The indorser in good conscience 
should pay. The bank has its funds in 
its hands sufficient to satisfy the demand, 
with a perfect right in equity to off-set 
same in satisfaction of the bill. The pur- 
suit of the acceptor in a foreign jurisdic- 
tion is clearly not necessary to the bank's 
protection, but can only serve to allow the 
indorser to avail himself of the protection 
given by law to an innocent purchaser in 
order to cut the acceptor off from a just 
defense, and compel it to pay a sum of 
money which in equity it should not pay.” 

In this case the bank had the wagon 
company, the solvent corporation, bound 
as an indorser of the note, and, in addi- 
tion, brought the suit at the instance and 
request of the indorser, and was given a 
bond indemnifying it against payment of 
costs, attorney’s fees or any otherloss. In 
fact it could be concluded with reason from 
the facts that the bank wasa mere figure. 
head and that the suit was being prose- 
cuted for the benefit of a corporation that 
could not successfully prosecute it in its 
own right. The bank was using its shield 
and defense of innocent holder to protect 
a corporation that had defrauded Blakey 
& Company and under cover of its want 
of notice, prior to maturity of the note, 
of the failure of consideration, was at- 
tempting to force payment of an unright- 
eous claim. If the law is as stated in the 
case of Van Winkle Gin Co. v. Bank, the 
trial court was clearly right in rendering 
judgment for Blakey & Co. 


~~ 2 De i ot i 6 





NEW LEGISLATION, 


NEW LEGISLATION. 


NEW YORK BANK DEPOSITORS MUST NOTIFY BANK OF FORGED OR 
RAISED CHECKS WITHIN ONE YEAR AFTER THEIR RETURN AS 


VOUCHERS. 


Chapter 287, Laws of New York, 1904. 
An act to amend the Negotiable In- 
struments Law, relative to the pay- 
ment of forged checks. Became a 
law April 13, 1904. Passed, three- 
fifths being present. 


The people of the state of New York, 
represented in Senate and Assembly, do 
enact as follows: 

Sec. 1. Article seventeen of Chapter 
six hundred and twelve of the laws of 
eighteen hundred and ninety-seven en- 
titled “An act in relation to negotiable 
instruments constituting chapter fifty of 
the general laws” is hereby amended by 
adding at the end thereof a new section, 
to be known as section three hundred and 
twenty-six, and to read as follows: 

Sec. 326. Recovery of forged check.— 
No bank shall be liable to a depositor for 
the payment by it of a forged or raised 
check, unless within one year after the 
return to the depositor of the voucher of 
such payment, such depositor shall notify 
the bank that the check so paid was forg- 
ed or raised. 

Sec. 2. ‘This act shall take effect Sep- 
tember first, nineteen hundred and four. 


State or New York, 
OFFICE OF SECRETARY OF STATE. fs 


I have compared the preceding with the original law on 
file in this office, and do hereby certify that the same is a 
correct transcript therefrom and of the whole of said orig- 
inallaw. (Signed) Joun F. O’Brien, Secretary of State. 





Nore.—We published the text of this law, 
as above set out, in the Journal for April and 
discussed its legal effect. See page 240, April 
number. We republish the text again, with the 
certification of correctness of the Secretary of 
State, as some curious misinformation has been 
published concerning the effect of the law, and 
also as to the date when it takes effect: 


One of the financial weeklies in New York 
City, under date of April 23, has this to say: 
“New York bankers are pleased with the suc- 
cessful outcome of a legislative campaign which 
they have been carrying on for several years. 
The legislation which they have desired was 
embodied in the Smith bill, amending the Ne- 
gotiable Instrument Law so that banks will 
be liable for one year only to a claim of in- 
dorsement forged to any draft, note, certificate 
of deposit, bill of exchange, etc. Formerly the 
banks were liable for six years. Governor Odell 
signed the Smith bill on April 14. It went 
into effect immediately and is known as Chap- 
ter 287, Laws of 1904.” 

Another financial weekly published in New 
York City, under date of April 25, says: ‘ Gov. 
Odell has signed the Smith bill which amends 
the Negotiable Instrument Law relative to the 
payment of forged checks, passed by the re- 
cent legislature, and it has now become a law. 
As amended the law now provides that no bank 
shall hereafter be liable for indorsements forged 
on checks or other negotiable paper longer than 
the period of one year after the depositor has 
received his vouchers back from the bank. It 
was through the efforts of the legislative com- 
mittee of the New York State Bankers’ Associa- 
tion that this legislation was effected.” 

A third financial New York weekly, also in 
its issue of April 25, informs its readers: “ Lo- 
cal bankers are much gratified at the success 
which has attended their efforts in behalf of the 
Smith bill which is now on the statute books. The 
Smith bill amends the Negotiable Instrument 
Law so that banks will be liable for one year only 
to a claim of indorsement forged to any draft, 
note, certificate of deposit, bill of exchange, etc. 
Formerly the banks were liable for six years.” 

How wide these statements are from the 
mark can be seen from a perusal of the certi- 
fied text of the law above set out. In the first 
place, the law does not go into effect immedi- 
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ately, as stated in the first extract, but on Sep- 
tember Ist next. Then, it does not, as errone- 
ously stated, provide a limitation of one year to 
‘a claim of indorsement forged on any draft, 
note, certificate of deposit, etc.” The law ap- 
plies to checks only which are forged or raised, 
and then paid by the bank, limiting the period 
of liability of bank to depositor to one year after 
return of the forged or raised check as a voucher. 
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If within this period, the depositor doe 
tify the bank, its payment of the mone 
and chargeable against him. The ! 
not cover forgeries of indorsements on <enuine 
checks at all, as we take it. Where a bank 
pays a check upon forgery of an indorsement, 
the six year statute of limitation of time for 
beginning an action by the depositor to recover 
the money from the bank still applies. 


tot no- 
good 
does 


LOST OR DESTROYED TREASURER’S CHECKS. 


Chapter 95, Laws of New York, 1904. 
An act to amend section 5 of the 
State Finance Law, in relation to 
treasurer’s checks lost or destroyed. 
Became a law March 18, 1904, with 
the approval of the Governor. 


Sec. 1. Sec. 5 of Chapter 413 of the 
laws of 1897 entitled ‘‘an act relating to 
state finances constituting chapter 10 of 
the general laws” is hereby amended to 
read as follows: 

Sec. 5. Treasurer’s checks and ac- 
counts. The Comptroller shall counter- 
sign and enter on the proper books of 
his department all checks drawn by the 
treasurer and all receipts for money paid 
to the treasurer. Duplicate checks in lieu 
of issued checks lost or destroyed may be exe- 
cuted by the treasurer and Comptroller to 
persons entitled to payment thereof upon such 
proofs and conditions as the treasurer and 
Comptroller may tn their discretion require 
to indemnify the state against loss. No such 
receipt shall be evidence of payment un 
less so countersigned. He shall keep an 
account between the state and the treas- 
urer, and therein charge the treasurer 
with the balance in the treasury when he 


came into office, and with all moneys re- 
ceived by him, and credit him with all 
warrants drawn on and paid by him. He 
shall draw, in favor of the treasurer, on 
all corporations or companies in which 
the state may own stock, for the dividends 
on such stock as they may become due. 
He shall procure from the books of the 
banks in which the treasurer makes his de- 
posits, monthly statements of the moneys 
received and paid out of the same on ac- 
count of the Treasurer. On the first 
Tuesday of every month, or oftener if he 
deem it necessary, he shall carefully ex- 
amine the accounts of the debits and 
credits in the bank books kept by the 
treasurer. If he discovers any irregular- 
ity or deficiency therein, he shall, unless 
rectified or explained to his satisfaction, 
forthwith report thesame to the Governor. 

Sec. 2. This act shalltake effect im- 
mediately. 

NoTe.—The amendment consists inthe inser- 
tion of the words above italicized providing for 
the issue of duplicates, in case the treasurer’s 
checks are lost or destroyed. 


DESIGNATION OF BANKS OF DEPOSIT IN NEW YORK. 


Chapter 174, Laws of New York, 1904. 
An act to amend the county law in 
relation to the selection of deposita- 
ries of county moneys. Became a law 
March 29, 1904, with the approval of 
the Governor. 


Sec. 1. Section 143 of Chapter 686 of 


the laws of 1892 entitled ‘‘an act in re- 
lation to counties, constituting chapter 
18 of the Genera! Laws,” is hereby amend- 
ed to read as follows: 

Sec. 143. Designate banks of deposit.— 
Each county treasurer shall, within twenty 
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days after he shali have entered upon the 
duties of his office, except in counties 
whose board of supervisors shall other- 
wise direct, designate by written instru- 
ment in duplicate, one copy of which 
shall be filed in the office of the county 
clerk, and the other in the office of the 
state treasurer, one or more good and 
solvent banks, bankers, or banking asso- 
ciations in such county; or if there shall 
be no such, then in an adjoining county 
within the state, for the deposit of all 
moneys received by him as such treasurer, 
and agree with such bank or banks, banker 
or bankers, or banking associations, upon 
the rate of interest to be paid upon moneys 
so deposited. The accrued interest there- 
on shall, as often as once in six months, 
be credited by such depositary to the ac- 
count of such county treasurer for the use 
of his county; and he shall deposit with 
such depositary, or depositaries, at least 
once in each week, and in a county con- 
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taining a city of more than ten thousand 
inhabitants, daily, all such moneys so 
received by him [but in no county having 
a city containing more than twenty thousand 
inhabitants, shall any bank, banker or bank- 
ing association be selected assuch depositary, 
which shal! not have an unimpaired capital 
stock of at least one handred thousand dol- 
lars.| But nothing herein shall limit the 
power of any court or officer, by whose di- 
rection any moneys shall be paid over to, 
or received by, such treasurer, to direct in 
relation to the custody or investment 
thereof, or the disposition to be made of 
interest thereon; and no interest received 
from any moneys so deposited which are 
not received for some public use, shall 
belong to the county. 

Sec. 2. This act shall take effect im- 
mediately. 


NoTeE.—The amendment consists in omitting 
from section 143 as it formerly stood, the words 
above in heavy type enclosed in brackets. 


NEW YORK CORPORATIONS MAY BUY GOLD OR SILVER BULLION OR 
FOREIGN COINS. 


Chapter 236, Laws of New York, 1904. 
An act to amend the General Corpo- 
ration Law, relative to the buying 
gold or silver bullion or foreign coins. 
Became a law April 5, 1904 with the 
approval of the Governor. 

Section 1. Section 19 of Chapter 563 of 
the laws of 1890 entitled “an act in rela- 
tion to corporations, constituting chapter 
35 of the General Laws” as amended by 
Chapter 687 of the laws of 1892, is hereby 
amended to read as follows: 

Sec. 19. Prohibition of banking powers. 
—No corporation except a corporation 
formed under or subject to the banking 
laws, shall by any implication or construc- 
tion be deemed to possess the power of 
carrying on the business of discounting 
bills, notes or other evidences of debt, of 


receiving deposits, [of buying gold or sil- 
ver bullion or foreign coins, | or buying and 
selling bills of exchange, or shall issue 
bills, notes or other evidences of debt 
for circulation as money. 


Sec. 2. This act shall take effect im- 
mediately. 





Nore.—The amendment consists in omitting 
from section 19 the words in heavy type en- 
closed in brackets so that the prohibition upon 
corporations, other than banking corporations, 
of carrying on the different branches of the 
banking business no longer extends to the buy- 
ing of gold or silver bullion or foreign coins. 
The law as it formerly stood would have pre- 
vented a corporation engaged in the manufacture 
of gold and silver ware from buying the bullion 
out of which to make the ware. 
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QUARTERLY NEWSPAPER REPORTS OF PRIVATE BANKS IN SOUTH 
CAROLINA. 


Chapter 215, Laws of 1904. An act to 
amend section 1766 of the Civil Code, 
1902, so as to include private bank 
ing institutions. 


Section 1. Be it enacted by the general 
assembly of the State of South Carolina, 
that section 1766 of the Civil Code, 1902, 
be, and the same is hereby, amended by 
adding at the end of said section the fol- 
lowing paragraph: 

That this section shall apply to all priv- 
ate banking institutions, whether charter- 
ed or not, and any person, firm or co- 
partnership conducting the business of 
lending money, and receiving deposits, 
refusing or neglecting to publish thestate- 
ment herein provided, shall be deemed 
guilty of a misdemeanor, and upon con- 
viction in any court of competent juris- 
diction, shall be fined in the sum of not 
less than one hundred dollars, or not 
more than one thousand dollars, or im- 
prisoned at hard labor for a period of not 
less three months or not more than one 
year, or both, in the discretion of the 
court; so that said section, thus amended, 
shall read as follows: 

Sec. 1766. All institutions doing busi- 
ness in this state in lending money and 
receiving deposits, under acts of in- 
corporation granted by the state, are 
hereby required, under penalty of a for- 
feiture of their charters, to publish in 
a newspaper in the city, town or village 
where they, or any branch thereof, may do 
business, at the end of every three months, 


a correct report of the condition and 
business of such institution, which report 
shall contain a statement, under oath, by 
the president or cashier of such institu- 
tion, of the amount of the capital stock 
paid in, deposits, discounts, property and 
liabilities of said institution, verified by 
three of the directors thereof. 

Upon failure of any such institution to 
publish the report herein required, the 
Attorney-General, on notice thereof,shall 
at once take the necessary steps to vacate 
the charter of such institution. That said 
section shall apply to all private banking 
institutions, whether chartered or not; 
and any person, firm or co-partnership 
conducting the business of lending money 
and receiving deposits,refusing or neglect- 
ing to publish the statement herein pro- 
vided, shall be deemed guilty of a mis- 
demeanor, and upon conviction in any 
court of competent jurisdiction, shall be 
fined in the sum of not less than one hun- 
dred dollars or not more than one thous- 
and dollars, or imprisoned at hard labor 
for a period of not lessthan three months, 
or not more than one year. or both, in 
the discretion of the court. 

Approved the rgth day of February,1904. 





NoTe.—This law, as seen, extends the re- 
quirement of quarterly reports of condition to 
private bankers or firms who receive deposits and 
make loans, with a penalty for neglect or re- 
fusal, of fine, imprisonment, or both. 


A COMPACT BANKERS’ DIRECTORY. 


The February edition of the Lane Bank Direc- 
tory, published in Milwaukee by the Lane Pub- 
lishing Company, contains all the valuable in- 
formation that is required. This directory is 
published in the most convenient form that has 
yet been placed before a busy banker. It is 


made to fit in an ordinary pigeon hole of any 
business desk and for that reason can be more 
easily handled than any of the larger directories. 

It is issued three times a year, February, June 
and October. The subscription price is $5.00 a 
year. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES. 


THE PRACTICAL WORK OF A SAVINGS 
BANK. 


An address before the Brooklyn Chapter of Bank Clerks by 
William E. Knox, Head Bookkeeper of the Bowery 
Savings Bank of New York. 


In talking before the Brooklyn Chapter of the 
American Institute of Bank Clerks, 1 am _ well 
aware of the fact that my audience 1s an au- 
dience of experts, men who are conversant with 
the business in all its details. And I shall ask 
you to remember that in such a business or pro- 
fession as ours, it is seldom possible for one to 
have any wide experience outside of his own in- 
stitution. Whatever I may say, therefore, will 
be from the view-point of a craftsman of our 
craft, whose experience has all been gathered 
on the Bewery and in the service of the old 
Bowery Savings Bank. 

I appreciate fully the honor of speaking be- 
fore you, but I appreciate more the fact that I 
shall probably derive a larger benefit from the 
interchange of views that generally follows these 
meetings, than I can hope to confer by any in- 
formation I may bring to you. 

To begin at the beginning, let us look for a 
moment at the depositor as he comes to the 
bank, with his little store of hard earned money, 
to open an account. 

In addition to the American working man and 
woman, every wind that blows from every quar- 
ter of the globe helps to bring some addition to 
the Cosmopolitan crowd of humanity that goes 
to make up the depositors in any of our large 
New York Savings Banks. There isn’t a petty 
principality on the continent of Europe that is 
without a representative among our depositors. 
There are depositors from Alaska and Canada, 
from Mexico and all the Central and South 
American republics. From Asia and Africa 
they come or send. If they should all talk at 


once in their native tongues, the confusion of 
speech at the Tower of Babel would be ade- 
quately portrayed. But, however they may 
differ in their origin and speech, from whatever 
race they spring, they have one common motive 
in this free land of ours, and that is the pursuit 
and capture of the elusive American dollar. And 
in the aggregate they manage to overhaul and 
lay hands upon a good many of them, It must 
be a matter of serious reflection with many of 
these poor people, when the question of where 
to put their little savings arises. But, having 
made up his mind as to which bank is the most 
convenient and the safest—he presents himself 
at the bank—sometimes with the remark, “I 
want to join the bank”’ or “I want to become a 
member of the bank.” 

He is directed tothe receiving teller’s window, 
and hands in his money. The teller asks him 
the amount of his deposit, and finding it correct 
enters it upon a card, and on the same card 
notes the replies to the following questions: 
“What is your business, your residence, your 
father’s name, mother’s name, wife’s or hus- 
band’s name, nationality,” and in the case of a 
minor, “Your age?”” On the card the deposi- 
tor’s signature is afterwards taken and it is used 
as an identification card so long as the account 
remains open. The teller passesthis card along 
to aclerk who enters on the Cash book the 
number of the account—the name of the de- 
positor and the amount of the deposit. The 
same clerk enters the number of the deposit on 
what is known as a classification slip, and at 
the end of the day’s work, the footing of the 
Cash book, the aggregate footings of all the 
classification slips, and the amount of cash re- 
ceived by the teller must agree. In the case of 
subsequent deposits the depositor hands in his 
pass—book with his deposit to the teller, who 
enters on aticket the number, name and amount, 
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makes the proper entry on the pass-book and pass- 
es both book and ticket to the cash book clerk, 
who sees that the entries on the ticket and pass- 
book agree and asks the depositor his name and 
the amount deposited, before returning his book, 
By this system of passing the transaction through 
the hands of a second man, a check is main- 
tained as to the teller’s correctness, and he is 
enabled to work with an easy mind, knowing that 
should an error escape him it will be detected 
and rectified before the pass-book leaves the 
bank. 

The classification slips referred to are so 
called, because the transactions of the day are 
arranged and classified on them in groups cor- 
responding to the ledgers to which they are 
afterwards to be posted, each ledger having a 
slip corresponding to it in number. After the 
deposit tickets are entered on the Cash book, they 
are immediately arranged on the classification 
slips, which are sheets about the size of foolscap 
divided into four columns—the first column be- 
ing for the number of the account, the second 
for the name, the third being for the present 
left blank, and the fourth for the amount of the 
deposit. The last column is separated from the 
rest of the sheet by perforations, and after the 
proof of the day’s cash receipts has been made, 
this column is torn off leaving on the main sheet 
only the number and name of the depositor and 
a blank column. The book-keeper takes the 
sheet to the proper ledger, turns up the account 
recorded, and puts down in the blank column 
the amount which he finds posted—the postings 
having been previously made from the ticket. 
Each book-keeper checks out the postings on 
another man’s ledger and enters on a sheet 
known as the‘‘Summary,” the total of all the 
postings in the ledger. When the postings have 
all been checked out, and the resultsentered on 
the “Summary” the entries are compared with 
the coupons and any error in posting is at once 
detected. If it be borne in mind that the book- 
keeper when checking out has only the number 
and name of the depositor to guide him, and 
that his report of the posting must correspond 
with the coupon which is held by the head book- 
keeper, it will be seen what an effective, yet 
simple, check this is. Finally the footing of the 
“Summary” must agree with the footing of the 
Cash book and with theteller’s cash. Thus far 
for the deposits. 
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When a depositor comes to the ban 
draw money, he is directed to the sign 
clerk’s window. The clerk makes out « receipt 
for the amount required, stamping in ¢)« corner 
of it a number, and giving to the depositor a 
small card correspondingly numbered. This. 
small card is retained by the depositor, and in- 
stead of being called by name, he is called by 
number when his money is ready for him. In 
busy times this does away with much confusion 
and facilitates the handling of a large crowd of 
people. While the depositor is signing the re- 
ceipt, the clerk turns up the proper signature 
card in the case behind him, and is ready to 
compare the signature instantly, and to ask the 
test questions, the whole operation taking but a 
few seconds. The signature clerk has within 
six feet of him between 70,000 and 80,000 sig- 
nature cards which can be referred to instantly. 
When one thinks of the old method of keeping 
the signatures in books, and of the waste of 
time and effort in hunting them up, it seems as 
though a monument ought to be erected by grate- 
ful bank men, to the genius who first thought 
of applying the card system to bank work. In 
case there is any reason that an account should 
not be paid—for example, in case of a lost book 
or an injunction—the signature card is replaced 
by a red card, or “danger signal” with a memo- 
randum of the facts. 

The signature being correct, and the test 
questions having been answered, the depositor 
is invited to sit down for a few minutes, and 
the pass-book with the draft enclosed is carried 
by a boy to the book-keeper in whose ledger 
the account is. The book-keeper balances and 
enters the amount of the draft on the pass- 
book and posts it on the ledger. The pass- 
book and draft are then carried to the Draft 
Cash book clerk, who sees that the entry has 
been properly made in the pass-book, and that 
the balance is correct, whereupon he enters the 
number, name and amount on his Cash book 
and classifies the entry on a sheet in all respects 
similar to the deposit classification slip, after 
which the pass-book and draft go to the paying 
teller who calls up the depositor by number 
and pays over the money. The drafts are 
checked out from the ledgers exactly as are the 
deposits. 

If time and space permitted it would be easy 
to go into details as to the working of the dif- 
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‘re test 





SAVINGS BANK AND TRUST COMPANY SECTION. 


ferent departments of the bank—and as to the 
impression made by the men at the different 
windows upon the depositors with whom they 
come in contact. For in a Savings Bank much 
more than in a bank of deposit, it rests with 
the working force to make a favorable or un- 
favorable impression upon the depositor, and to 
make or mar the reputation of the bank. But 
one thing might be said, and especially to the 
young men who are just starting out in this 
branch of the profession, and that is that 
“courtesy pays.” It is a good investment. 
Many of the depositors in our Savings Bank 
are people who know but little of the business 
world and its methods. They may be a little 
awkward, but that is because they are not quite 
accustomed to their surroundings. A_ kind 
word costs nothing and makes the wheels move 
more smoothly and run with less friction. It 
sends the depositor away pleased and makes a 
friend for the bank, and the best advertisement 
for a bank is a depositor who receives uniformly 
courteous treatment. And, it goes without 
saying that the clerk who keeps his temper and 
goes about his work quietly will finish the day's 
work fresher and happier than the crusty indi- 
vidual who starts in with a chip on his shoulder 
and grumbles all day long. Besides which the 
old Irish woman was pretty near right when 
she turned on ashort tempered teller with “ Ar- 
rah, keep a civil tongue in your head—sure it’s 
the likes of me that keeps the likes of you where 
ye are 

The question is often asked ‘* What chance 
is there for advancement for a young man in a 
Savings Bank ?” 

The answer to that is that it “all depends 
onthe man.’’ Or almost all. 


It is true that Savings Bank employees have 
gotten the habit of living to an unconscionable 
age, but that is rather a comforting thing to 


contemplate. But for the man who is willing 
to work, who has brains and is willing to use 
them, who is not contented to be a mere routine 
desk man, there is now and there always will 
be room at the top. 

The Savings Banks are growing prodigiously, 
they are being used more and more as the 
people come to realize their value—and as they 
grow, so will the opportunities grow for pro- 
motion to honorable positions. 
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THE ACCOUNTANCY OF INVESTMENT. 


Extract from a forthcoming book entitled, ** The Account- 
ancy of Investment, including the Doctrine of Annui- 
ties, sinking Funds, Amortisation and Valuation of 
Securities, and Forms of Accounts; by Charles E. 
Sprague.” 

CHAPTER VIII. 

§118. INVESTMENT OF TRUST 

FuNnps.—A bond which has been purchased 

by a trustee at a premium is subject to amor- 

tisation in the absence of testamentary instruc- 
tions to the contrary. (Hardcastle on Accounts 

of Executors, p. 49.) 

The trustee has no right to pay over the full 
cash interest because he must keep the _princi- 
pal intact for the remainder man. If for ex- 
ample, he were to invest $104,491.29 in a 5 % 
bond having ten years to run, and the life ten- 
ant were to die at the end of ten years, the fund 
would be depleted by $4,491.29 to the injury of 
the remainder man. Since this is a 4 ¢ basis, 
he should pay over at the end of the first 
half-year only 4 4 of $104,491.29 (= $2,089.83), 
not 5 % of $100,000 (= $2,500.) He then has 
$410.17 cash to re-invest and the fund including 
this is still $104,491.29. It may be difficult to 
invest the $410.17 at as favorable a rate asthe 
bonds; very small and very large amounts are 
the most difficult to invest. He can at least de- 
posit it in a trust Company and receive interest 
at some rate or other. 

$119. Atthe end of the second half-year 
the bond interest is only $2,081.62, but the bene- 
ficiary is entitled also to the interest on the 
$410.17. If this has been re-invested at exactly 
4 @ the interest thereon is $8.20 and the total 
payable to the beneficiary is $2,081.62 + 8.20 = 
$2,089.82, practically the same as before, and 
$418.38 is deposited or invested as before. He 
now has in the fund $103,662.74 + 410.17 + 
418.38 = 104,491.29. He has paid over all the 
new interest earned and he has kept the corpus 
or principal intact. 

Suppose, however, he was not able to get 4 % 
for the $410.17, but only 3 %, so that from this 
source would come only $6.15, making the total 
income $2,081.62 + 6.15 = $2,087.77. There is 
a slight falling off in income, but that is to be 
expected when part of an investment is returned 
and re-invested at a lower rate. If the re-in- 
vestment had been at 4 % @ the income would 
have $2,090.74, slightly more than the first half 
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year, owing to the improved demand for capital. 
It might be urged that the beneficiary ought to 
receive $2,089.83 periodically, no more, no less, 
being 4% on $104,491.29. This would leave 
$410.17 each half-year to be invested in a sink- 
ing fund from which nointerest should be drawn, 
but which should be left to accumulate to ma- 
turity, when it would exactly replace the pre- 
mium, IF COMPOUNDED AT 4 %. But this hope 
might not be realized. Very likely the average 
rate would be less or more than 4 4%. If less, 
the original fund would be to some extent de- 
pleted and the remainder man wronged; if more, 
there is too much in the fund, and the life ten- 
ant has received too little. It seems, therefore, 
that the sinking fund principle is not correct in 
a case like this, and that we should rather recog- 
nize a gradual disappearance of capital than 
constitute a fictitious sinking fund. 

§ 121. Prof. Hardcastle’s example (p. 50) ex- 
panded to $10,000 instead of $100, would be 
scheduled thus: 





Bond. 
10,192 72 
10,145 66 
10,097 79 
10,049 26 
10,CO0O 00 


Coupon. Income. Cash. 
200 00 
200 00 
200 00 
209 00 


47 06 
47 87 
48 53 
49 26 


152 94 
152 13 
151 47 
150 74 


607 28 


$800 00 192 72 





The life tenant would receive at the end of 
the first half-year $152.94; at the end of the 
second $152.13 + whatever the $47.06 cash had 
earned; at the end of the third $151.47 + what- 
ever $94.93 had earned; at the close $150.74 + 
whatever $152.46 had earned; and if the cash 
balance was constantly deposited in the trust 
‘company at 3 %, the life tenant would receive a 
uniform income of $152.94. 

§ 122. Ina case reported in the State of 
New York (38 App. Div. 419), Justice Cullen 
very clearly lays down the law as to the duty of 
the trustee to reserve a part of the interest to 
provide for the premium, and says that “any 
other view would lead to the impairment of the 
principal of the trust, to protect the integrity of 
which has always been the cardinal rule of 
‘Courts of Equity.” He says further; “If one 
buys a ten year five per cent. bond at one hun- 
-dred and twenty, the true income or interest the 
bond pays is not 4 6-10 % onthe amount invest- 
-ed, nor 5 % on the face of the bond, but 2 7-10 % 


, 


LAW JOURNAL. 


on the investment, or 3 24-100 % on th 
the bond. The matter is simply one of 
ical calculation, and tables are readi! 
sible showing the result of the computa 

§ 123. The learned Judge’s examp: 
work out in a schedule as follows, with « 
correction the initial figures, and app 
to a par of $100,000: 


.ce of 
imet- 
eces- 


would 
slight 
ing it 





Present 
Value. 


Income 
Paid Over. 


Total 
Interest. Reinvested. 


120,039 
119,159 
118,268 
117,364 
116,449 
115,521 
114,580 
113,627 
112,661 
111,682 5 
110,690 
109,684 
108,665 
107,632 
106,585 
105,524 
104,445 8 
103,358 
102,254 
101,134 
100,000 


2,500 
2,500 


1,620 5 
1,608 
1,596 6 
1,584 4 
1,572 0 
1,559 
1,546 
1,533 
1,520 93 
1,507 72 
1,494 3! 
1,480 75 
1,466 93 1,033 

1,453 08 1,046 

1,438 gI 1,061 

1,424 57 1,075 

1,410 06 1,089 

1,395 35 1,104 © 
1,380 43 1,119 

1.365 32 1,134 68 


879 48 
66 891 
903 
915 
927 
940 
953 
966 


34 
38 
58 


$88 


53 
85 
97 


888 


NNNNNW! 


° 
° 


979 

992 2 
1,005 
1,019 


SSseeses 


8 


XN NNNNNNNNN WN 


29,961 00 20,03y 00 





§ 124. This is perfectly correct, but we can 
scarcely agree with the method described furth- 
er onin the same opinion, as follows: “There 
is, however, a simpler way of preserving the 
principal intact, the method adopted by the 
learned referee. He divided the premium paid 
for the bonds by the number of interest pay- 
ments which would be made up to the maturity 
of the bonds, and held that the quotient should 
be deducted from each interest payment and 
held as principal. These deductions being 
principal, the life tenant would get the benefit of 
any interest that they might earn. We do not 
see why this plan does not work equal justice 
between the parties.” The reason “why it does 
not work equal justice” is that the life tenant in 
the earlier years receives much less than his due 
share of the income, but from year to year he 
gradually receives more and more, until he re- 
ceives more than his share, but not till the very 
last payment has he overtaken his true share. 
Thus, if he dies before the maturity of the 
bonds, it is certain that “equal justice” will not 
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have been done, but the remainder man would 
have altogether the best of it. 
§ 125. To particularize, the “referee’s plan” 
would be scheduled as foilows: 
TRUST FUND, “REFEREE’S PLAN.” 





Present 
Value. 
120,039 00 
119,037 05 
118,035 10 
117,033 15 
116,031 20 
115,029 25 
114,027 30 
113,025 35 
112,023 40 
111,021 45 


110,019 45 
&c. 


, Income 
Paid Over. 


“Total 


Interest. Reinvested. 


1,001 95 
1,001 95 
1,001 95 
1,001 95 
1,001 95 
1,00I 95 
1,001 95 
1,001 95 
1,498 05 1,001 95 
1,498 05 1,001 95 
&e. &e. 


1,498 05 
1.498 05 
1,498 05 
1,498 05 
1.498 05 
1,498 05 
1,498 05 
1.498 05 


2,500 00 
2,500 
2,500 
2,500 
2,500 ¢ 
2,500 
2,500 
2,500 
2,500 
2,500 
&e. 





It is unnecessary to continue this further, but 
by comparing this with our schedule (§ 123) it 
will be seen that if the remainder man received 
the fund after five years, it would be at such a 
valuation on the bonds that he could enjoy an 
income of over 2.80 per cent. for the other five 
years and yet keep the principal intact. The 
method of the referee is false and arbitrary. 


JOINT OWNERSHIP OF DEPOSIT. 


Where a savings bank deposit is in joint names, and the 
intent appears to create a joint tenancy, the effect is to 
vest title to the whole fund in the survivor, but it is 
incumbent on one claiming title through the survivor, 
to show such survivorship. 


Farrelly y. Emigrant Industrial Savings Bank, et al., N. Y. 
Supreme C..urt, Appellate Division, First Depart- 
ment, March 18, 1904. 


The following opinion in an action by Thomas 
Farrelly, as temporary administrator of the estate 
of Frank J. Smith, deceased, against the Emi- 
grant Industrial Savings Bank and Patrick Reilly, 
administrator of Margaret Smith Reilly, will be 
of considerable interest to New York savings 
bank officers: 


Harcu, J. This action was brought to de- 
termine the ownership of a fund deposited in the 
defendant savings bank by Margaret Smith. 
The account appears to have been opened in 
her name on the 13th day of October, 1874, upon 
which date a deposit was made of $1,900, and a 
passbook issued to her. She thereafter appears 


345 


to have made deposits in various amounts in the 
account down to about July 24, 1880, when the 
passbook was changed at her instance so as to 
read, “In account with Margaret Smith or son 
Frank J.” Several deposits were made there- 
after, the last of which was under date of Jan- 
uary 6, 1886. The amount of the account 
upon the 7th day of October, 1903, the date of 
the trial, was $3,763.49. Margaret Smith, at the 
time of opening the deposit, was a widow. Her 
only child was Frank J. Smith. His father died 
during the early infancy of the son. Many years 
after the death of her husband Margaret Smith 
married the defendant Patrick Reilly, with whom 
she continued to live down to the date of her 
death, which occurred on the 17th day of April, 
1886, At the timeof her death the whereabouts 
of her son Frank J. Smith were unknown, and 
whether he was alive or dead at that time is not 
made to appear in this record. A short time 
prior to the death of Margaret Smith Reilly she 
gave the passbook to her sister Ellen Bannon, 
with the direction that she keep the same “ for 
Frank, and if her son came back to give it to 
him.” Subsequently Mrs. Bannon, who has 
since become and now is hopelessly insane, gave 
the book to a cousin, who was the wife of Pat- 
rick Reilly, but who was not the defendant Reilly, 
although of thesamename. Mrs. Reilly retained 
the book for some time, and then gave it to her 
husband. He kept it for many years, when he 
was directed by the Surrogate’s Court to deliver 
it to the defendant administrator of Margaret 
Smith Reilly, deceased. 

The plaintiff seeks to sustain his right to the 
fund upon the theory of a gift inter vivos from 
Margaret Smith Reilly, the mother, to the son 
Frank J. Smith. The court below held and it 
may be that the evidence was insufficient to sup- 
port the action upon the theory of a gift inter 
vivos. Mack v. Mechanics’ & Farmers’ Savings 
Bank, 50 Hun, 477. 

There is some authority for holding that the 
change in the form of deposit by which the son 
was enabled to draw equally with the mother is 
evidence of an intent upon the part of the mother 
to constitute the son a joint owner with her in 
the fund. Whether the deposit, standing alone, 
disassociated from any other fact, would have 
such effect, it is not necessary for us now to deter- 
mine, and we express no opinion thereon. Tak- 
ing into consideration, however, the form of the 
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deposit, the delivery of the book, with directions 
to deliver to the son, it would clearly authorize 
the court to find that it was the intent upon the 
part of the mother to vest in the son a joint own- 
ership with her of the money, and, being vested 
with such ownership, the survivor would take 
the whole. McElroy v. National Savings Bank, 
8 App. Div., 192; Matter of Meehan, 59 App. 
Div., 156; Mack v. Farmers’ & Mechanics’ Sav- 
ings Bank, supra. Matter of Bolin, 136 N. Y., 
177, is not in conflict with this view. That de- 
cision is to be limited to the particular facts 
upon which it was based. All it decides is that, 
under the circumstances which were made to 
appear therein, the only purpose of depositing in 
the name of both was for matter of convenience, 
and, such fact appearing, it was held to destroy 
the force and effect of the deposit in the joint 
names as constituting a joint tenancy. Where, 
however, the deposit is in joint names, and the 
intent appears to create the joint tenancy, its 
effect is to vest title to the whole fund in the sur- 
vivor ; and under such circumstances, whether 
the book be delivered to the survivor or not, or 
whether he ever has had it in his possession dur- 
ing the lifetime of his joint owner, is not of con- 
sequence, as the intent existing to create the 
relation of a joint tenancy title vested in the sur- 
vivor eo instanti upon the death of the joint 
owner, and no delivery of anything is necessary 
to effectuate such result. We think there can 
be little doubt in the present case but that the 
intent of the mother was to make her son joint 
owner with her in the fund, in consequence of 
which he took immediate title if he survived the 
mother. It became, however, incumbent upon 
the plaintiff to show such survivorship, and in 
this he failed. The only proof given upon the 
subject was that the son Frank J. Smith visited 
his mother about ten years before she died. In 
1881 she received a letter from him from Den- 
ver, in Colorado, as we assume. So far as it is 
made to appear, all trace of him since that time 
has been lost. The mother did not die until the 
17th day of April, 1586. There is no evidence 
showing that upon that date Frank J. Smith was 
alive; consequently it is not inade to appear that 
he was the survivor of his mother, and therefore 
the plaintiff shows notitle in himself to this fund. 

It follows that the judgment was correct, and 
it should therefore be affirmed, with costs. All 
concur. 
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PAYMENT OF DEPOSIT ON | 
ORDER. 


A case where a savings bank is held protected 
and to have used due care and diligence 
ment to the wrong person, 


= rules 
id pay 


Ferguson y. Harlem Savings Bank, N. Y. Su; 
Appellate Term, February 23, 1904 


Court, 


Alexander Ferguson, a depositor in thx 
lem Savings Bank, sued the bank for 
balance, which the bank claimed was on 
the difference representing a payment 
upon a draft signed with his name, which was 
presented with the passbook. The court in dis- 
cussing the question of the bank’s liability, and 
reversing a judgment against the bank rendered 
at the Trial Term, said: 

“The only question in dispute in this case is 
in regard to the withdrawal of $300 on April 1, 
1902; the plaintiff claiming that the receipt (Ex- 
hibit A) for $300 is aforgery. For the purposes 
of this case, it must be assumed that the signa- 
ture to said receipt is not the signature of the 
plaintiff, and consequently, if there had been no 
agreement to the contrary, tte defendant would 
have been bound to know that the signature was 
forged. 

“But there was an agreement to the contrary. 
The by-laws printed in the passbook delivered 
by the defendant to, and accepted by, the plain- 
tiff, at the time he opened the account, consti- 
tuted a contract between the parties and one of 
them was as follows: 


‘Although the bank will endeavor to prevent 
fraud and imposition, yet all the payments to 
persons presenting the passbook issued by it 
shall be valid payments to discharge the bank.’ 


“Notwithstanding this special contract, the 
defendant was bound to exercise ordinary care 
and diligence to avoid a payment to the wrong 
person; and, upon proof of failure to exercise 
such care and diligence, the defendant still re- 
mains liable. The vital question in the case, 
therefore, is whether the evidence was sufficient 
to warrant the submission of the case to the jury 
upon the question whether the defendant had 
exercised due care and diligence. The testi- 
mony of the officer of the bank who made the 
payment shows that a few slight irregularities in 
the signature aroused his suspicion; that he there- 
upon asked all the test questions requisite for 
identification; that the person applying for the 


Har- 
3318.61 
$18.61, 
rf $300 
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. with the passbook in his possession, 
and claiming to be the plaintiff, correctly an- 
sweredi each and every one of the said test ques- 
tions; and that thereupon the payment was made. 
Under these circumstances, the defendant had 
a right upon the appearances thus pre- 
ind to make the payment called for. 


payme 


rely 


sented, 
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The testimony of the said bank officer was in 
no way or manner contradicted or impeached, 
and there was nothing improbable or suspicious 
about it, and hence full credit should have been 
given to it; and, upon defendant’s motion for a 
direction of a verdict in its favor, a verdict should 
have been directed against it for only $18.61.” 


AMONG THE BANKS. 


L. H. McCall, who has been the assistant 
secretary of the Bankers’ Trust Company since 
its organization, has been elected assistant cash- 
Citizens Central National Bank. 
Mr. McCall belongs to the younger generation 
of bankers, but he has had several, years of 
practical experience in the banking business, 
having prior to his connection with the Bank- 
ers’ Trust Company, been an assistant National 
Bank Examiner in New York. Thus he enters 
the official family of the Citizens Central well 
qualified to fill the position. Like his distin- 
guished father, John A. McCall, who is the 
president of the New York Life Insurance Con:- 
pany, Mr. McCall is a man who is quiet in de- 
meanor, but aggressive and progressive in 
business. He will, no doubt, make a valuable 
adjunct to the official staff of the Citizens Cen- 
tral 


ier of the 


Edward T. Perine has been elected Treas- 
urer and General Manager of the Audit Com- 
pany of New York to succeed the late Thomas 
L, Greene, whose death occurred March 27th of 
this year. 

Mr. Perine’s advancement in the financial 
world is but another illustration of the oppor- 
tunities in this country for young men of ability, 
energy and ambition. Mr. Perine began his 
career in the world of finance, when quite young, 
in 1890, as a clerk in a bank in Jersey City. In 
a short time he was made a bookkeeper. In 
1893 he was tendered the cashiership of the 


United States Mortgage & Trust Company, 
and in 1897 he accepted the position of secre- 
tary and treasurer of the Audit Company of 
New York, which position he held until 1901, 


When he returned to the United States Mort- 
gage & Trust Company as comptroller, and in 
1903 he was advanced to the treasurership. His 


expert knowledge of accounts makes him a valu- 


able man to the Audit Company, he having ren- 
dered remarkable expert service to a number of 
large financial institutions in New York and in 
Europe. 


J. L. Edwards, who for seven years has been 
cashier of the Merchants National Bank of 
Burlington, lowa, has been elected president of 
that old and stable institution to succeed T. W. 
Barhydt, resigned. 

Mr. Barhydt had been the president of the 
Merchants National since its organization in 
1870, and his retirement from a long and suc- 
cessful business career is due to a desire to re- 
lieve himself of the active duties and cares of 
business, he being now in his 7oth year. Mr. 
Barhydt 1s well known throughout the West, 
having formerly been in the wholesale boot and 
shoe trade, and he was looked upon as the nestor 
of bankers in Burlington, and the Merchants 
National has always been considered one of the 
most substantial banks in the state. 

J. Lyman Edwards, the new president, is a 
native of Des Moines County, and although yet 
a young man, has had nearly twenty years ex- 
perience in the banking business, having begun 
as a bookkeeper in the Red Oak National at 
Red Oak, Iowa, in 1884, after having occupied 
a similar position in two of Burlington’s leading 
mercantile houses. 

In 1897, Mr. Edwards was elected cashier of 
the Merchants’ at which time the deposits were 
something over $300,000 and the surplus and 
profits $35,000. At the time of his election to 
the presidency the deposits were nearly $1,000,- 
000, and the surplus and profits about $104,000, 
showing an increase of over 300 per cent. in 
both deposits and surplus. 

Mr. Edwards has always taken an active in- 
terest in the American and Iowa State Bankers’ 
Associations. 
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ATTEMPT TO TAX DEPOSITS BY WHOLESALE IN KENTUCKY, 


N the “Journal” for April we publish- 
ed the announcement of suits by Frank 
A. Lucas, auditor’s agent of the state 
at large, filed against the 300 state banks 
in Kentucky, to compel them to pay 
back taxes upon the deposits held by the 
respective banks as reported on Septem- 
ber 15th of preceding years, which would 
amount in the aggregate to upwards of 
$1,000,000. The revenue agent sought 
to compel the banks to pay the tax upon 
the theory that the deposits were their 
own property; or failing in this, to com- 
pel them to pay the tax as bailees of their 
depositors and to disclose the various 
amounts due to each depositor for the 
purpose. The state auditor protested 
against the proceeding of the revenue 
agent, but the latter proceeded notwith- 
standing. 

A suit against the Bank of Commerce 
of Louisville was prosecuted as a test 
case in the Jefferson County Court and 
this has resulted in a decision by Judge 
Gregory, rendered on April 18th, in favor 
of the banks. Upon the question as to 
the necessity of the state auditor’s ap- 
proval of suits to collect back taxes, the 
court holds that this is not necessary, 
thus overruling the auditor’s attempt to 
dismiss the suits brought by Mr. Lucas 
on the ground that he did not approve 
them. But on the merits of the question 
it is held that the banks cannot be com- 
pelled to pay taxes upon deposits as upon 
their own property; that deposits should 
be properly assessed to the depositor and 
while it would be competent for the legis- 
lature to provide for an assessment against 
the bank and require the bank to pay 
the same, the legislature has not done 
this, but has elected to require the de- 


positor to list deposits and pay the ‘axes 
thereon, which excludes the idea that 
the bank can be taxed as bailee in pos- 
session of its depositor’s money. Further- 
more, the court holds the banks cannot 
be compelled to furnish a list of deposi- 
tors or to list in the name of its deposi- 
tors the various amounts held by the 
banks for each. Whether or not the banks 
could, in any event, be required to give 
such information, the existing statutes 
provide no such procedure. 

An appeal will be taken in this case by 
the revenue agent to the Jefferson Circuit 
court and the case will then go to the 
court of appeals of Kentucky. This de- 
cision is regarded as an initial victory 
for the banks. The full text of Judge 
Gregory’s opinion (omitting the prelimi- 
nary discussion of the right of the revenue 
agent to bring the action without the ap- 
proval of the auditor) follows: 

In considering the case upon its merits 
it becomes necessary to inquire first as 
to the character of banks’ ownership of, 
or interest in, deposits and the various 
securities in which they may be invested. 

It is earnestly contended by counsel for 
plaintiff that upon a deposit being made it 
becomes and remains, in whatever form 
invested or held, the absolute property 
of the bank, while the depositor retains 
merely a chose in action against the bank 
for the amount thereof. This is true ina 
sense, and abundant authority exists in 
Kentucky and elsewhere to the effect that 
the relation of debtor and creditor is 
created by such deposits. The material 
question for consideration here is, whose 
property is this for the purpose of taxation? 

However held or invested by the bank, 
whatever its changes or mutations, the 
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ultimate property, the wealth represented 
by the deposit remains as unquestionably 
with the depositor, as if he had never 
parted with its possession. The deposit 
in, or withdrawal of funds from, a bank 
may increase or diminish its power for 
earning interest or profits, but neither 
increases nor diminishes its wealth in the 
slightest. 

A deposit increases simultaneously and 
to exactly the same extent both its assets 
and liabilities, and a withdrawal likewise 
diminishes both at precisely the same 
time, and to precisely the same extent. 
In the same way it is clear that neither 
the deposit nor withdrawal of money in 
the slightest increases or decreases the 
wealth of the depositor. There can there- 
fore, be no shadow of doubt as to the real 
owner of the wealth, represented by the 
deposit, or that primarily and ultimately 
the burden, for the protection afforded it 
by the Commonwealth, or other govern- 
mental subdivision, should be,borne by 
the depositor. 


It is equally clear under our Constitu- 
tion, Sections 171.and 174, guaranteeing 
uniformity and equality in taxation, no 
sort of theorizing or refined reasoning 
can create in this one class of property 
two distinct and independently taxable 


interests or titles. The laws of this Com- 
monwealth nowhere evidence a desire to 
exact payment twice for one obligation, 
and it could not make such demand with- 
outthe most inexcusable self-stultification. 

In its desire to secure equality and 
uniformity, by requiring all property to 
pay its just proportion, the Legislature 
has provided by Section 4023, Kentucky 
Statutes, that “the holder of the legal 
title, and the holder of the equitable title, 
and the claimant or bailee in possession 
of the property,” shall be liable for the 
taxes, but that primarily the holder of 
the equitable title should list the prop- 
erty and pay the taxes thereon. 
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While it is clear that the interest or 
title of either holder of legal title, equita- 
ble title, claimants, or bailee in posses- 
sion, was sufficient to make him charge. 
able with the taxes, it clearly and ex- 
pressly appears that bnt one of them 
should be assessed or required to pay. 

In the case of State v. Carson City 
Bank, 17th Nevada, 146, cited by counsel 
for plaintiff, while it appears the court 
there held the bank liable for taxes on 
deposits, the opinion says: ‘*We think 
counsel for defendant are in error when 
they assert that, under the law, moneys 
deposited in the bank were assessable to 
depositors and not to the bank.” 

In the case of Savings Bank of New 
London v. New London, zoth Conn., 111, 
the court expressly avowed authority to 
impose double taxation under the then 
existing law of that State. 

To require banks to pay taxes on all 
deposits, held by them on the 15th day 
of September, would undoubtedly result 
in a far more serious interference “with 
the proper transaction of business” than 
the Court of Appeals could have possibly 
had in mind ir deciding the Spalding case. 

The same reasonable interpretation of 
the statute isexpressed in Commonwealth 
v. Gaines & Co., 80th Kentucky, 495, 
where it is held that the rule for assess- 
ing property to one merely temporarily 
in possession of it ‘‘should not be mis- 
applied to an absurd assessment of prop- 
erty * * * which may be easily and 
properly assessed to the owner.” 

That bank deposits should properly be 
assessed to the depositor admits of no 
doubt. Section 4058 (Item 6 of Schedule) 
expressly so requires, and nowhere does 
the statute require them to be assessed 
to the bank or to be listed by the bank 
for assessment. If the character of pos- 
session which banks hold over deposits 
had have been considered by the Legis- 
lature such as to justify or to make it ad- 





350 THE BANKING 
visable to tax banks for same, it can 
hardly be questioned that it would have 
said so expressly, and would have provid- 
ed some practicable method for having 
the same listed so as to avoid the double 
taxation, which would necessarily result, 
if both the bank and depositor should be 
required to list them. 

It would undoubtedly be entirely com- 
petent for the Legislature to provide for 
an assessment of all deposits against the 
bank and to require the bank to pay taxes 
upon the same, but it could not constitu- 
tionally require both the bank and de- 
positor to pay upon the same deposits. 
Constitution of Kentucky, Sections 171 
and 174. 

Having, therefore, elected by special 
provision (Section 4058) to require the 
depositor to list deposits and pay the 
taxes thereon, it follows conclusively that 
no general provision for the listing of 
property by bailees or others than the 
beneficial owners thereof, could have 
been intended by the Legislature to re- 
quire such listing or payment by the bank. 

It is conceded that the decision of the 
Court of Appeals in the case of the Owens- 
boro Deposit Bank vs. Daviess county, 
102 Ky., 214, determines this exact ques- 
tion, but it is claimed, on behalf of plain- 
tiff, that the extended opinion of March 
25, 1897,isa mere dictum. While it does 
uot appear, from the body of the opinion, 
that this particular question was directly 
involved, that court evidently considered 
the proper determination of the question 
there involved to require a declaration 
upon the subject of the bank’s liability for 
taxation upon deposits, and, therefore, 
added to its incomplete opinion of March 
24, 1897, the extended opinion above re- 
ferred to. The claim, that this opinion 
was a dictum, might be made with much 
more force, if it had been incorporated, 
even in the same language, in the original 
opinion, but, when the court apparently for 


LAW JOURNAL. 


the sole purpose of completing and 2» ng 
proper expression to its already ela! vrate 
opinion, makes an addition, discussi:: © and 
determining this question alone, it {.)..ows 
conclusively that it deemed the de: 
of this question necessary for the proper 
determination of the cause then being 
tried. This extended opinion holdin, not 
only that banks are not liable to pay tax 
on deposits, but that “under the law, de- 
positors are required to pay the tax on the 
money so deposited,”’ and being consider- 
ed by this court, as the mature and delib- 
erate opinion of the Court of Appeals, 
upon a subject, deemed by it material for 
the proper determination of the cause 
then before it, must be accepted as con 

clusive. 

The only remaining question is raised 
by the third statement and is easy of solu- 
tion. 

It is here sought by petition and judg- 
ment of court to compel defendant to tur- 
nish a list of depositors, or to list in the 
name of its depositors the various 
amounts held by defendant for each. 

This cannot be done for the reason that 
remedies for the assessment and collec- 
tion of taxes are purely statutory and the 
statute has provided no such remedy. If 
defendant can, in any event, be made to, 
give such information, a different remedy 
from that here invoked is provided and 
should be followed. Section 4061 pro- 
vides how persons refusing to give in for 
assessment a complete list of their prop- 
erty may becompelled todoso. Sec. 4085 
provides how the chief officer of corpora- 
tions generally, and Section 4092 how offi- 
cers of banks can be required to furnish 
necessary information for a proper assess- 
ment of their property. 

The court is of opinion, upon the whole 
case, that neither of the statements under 
the issues formed and facts disclosed by 
the stipulation herein filed entitles plain- 
tiff to any of the relief sought. 


sion 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made 
} } I 


The Statute of Limitation Upon Negotiabie Promissory Notes in Kentucky. 


Before the enactment of the Negotiable Instraments Law in Kentucky, ordinary promissory notes, not on the footing of 
bills of exchange, were governed by the fifteen year statute of limitation; negotiable promissory notes, on such foot- 


ing. were governed by the five year statute. 


The Negotiable Instruments Law having changed tbe ordinary pr -mis- 


sory notes into negotiable instruments, the question is considered and the opinion expressed that hereafter they will 


be governed by the five year statute of limitation. 


FLEMING COUNTY FARMERS BANK, } 
FLEMINGSBURG, Ky., May 5, 1904. § 
Editer Banking Law Journal : 

DEAR SIR :—Kindly advise me when, under 
the Negotiable Instruments Law, suit should be 
brought on protested note to prevent endorsers 
from escaping liability. In other words, how 
long after protest before the endorsers can suc- 
cessfully plead the statute of limitation ? 

Yours truly, 
Jno. W. HEFLIN, Cashier. 


Answer.— The Kentucky statute of 
limitation provides (Section 2514 Stat- 
utes 1903) that an action upona ‘‘written 
contract * * * or upon a bond or 
obligation for the payment of money or 
property, or for the performance of any 
undertaking shall be commenced within 
‘fifteen years after the cause of action first 
accrued.” But it is further provided (Sec- 
tion 2515) that ‘‘an action upon a bill of 
exchange, check, draft or order, or any 
indorsement thereof, or upon a promis- 
sory note placed upon the footing of a 
billof exchange * * * shall be com- 
menced within five years next after the 
cause of action accrued.” 

Prior to the enactment of the Nego- 
tiable Instruments Law, only such notes 
as were made payable and negotiable at 


an incorporated bank in the common. 
wealth and were indorsed to and discount- 
ed by a bank in the commonwealth, were 
placed on the footing of a bill of exchange. 
In the case of ordinary promissory notes, 
not payable and negotiable etc. an in- 
dorser was deemed an assignor and to 
fix his liability, the holder of the note 
was obliged to bring a suit against the 
maker at the first term of court after the 
note fell due, obtain judgment, have exe- 
cution issued and returned no property 
found without unreasonable delay; then 
only could he proceed against the assignor. 

The Negotiable Instruments Law of 
Kentucky recently enacted and to take 
effect June 14th, makes all promissory 
notes in the ordinary form, payable to 
order or bearer, negotiable instruments, 
without the necessity of their being made 
payable and negotiable ata bank. Hence 
upon due demand and notice of dishonor 
to the indorser, the latter’s liability is 
absolutely fixed and suit against him may 
be immediately brought upon his indorse- 
ment. 

But the Negotiable Instruments Law 
does not enact any new statute of limita- 
tions and the question now arises, is the 
indorsement of an ordinary promissory 
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note, not before negotiable but made ne- 
gotiable by the Negotiable Instruments 
Law, a written contract or obligation for 
the payment of money within the mean- 
ing of section 2514, or will it come with- 
in the five year provision of section 2515? 

Heretofore in the case of ordinary 
promissory notes, not placed on the foot- 
ing of bills of exchange, the fifteen year 
statute of limitation has applied, the note 
being held a written contract for the pay- 
ment of money. (O’Bannonv. O'Bannon 
13 Bush, 583). In the case of Louisville 
Banking Co. v. Buchanan, 107, Ky. 125, 
decided in 1899, Buchanan executed and 
delivered his promissory note to the Louis- 
ville Banking Company, negotiable and 
payable at the office of said company, 
for money loaned. The bank did not 
bring suit on the note for over five years. 
The Court of Appeals, reversing the judg- 
ment of the lower court where it was held 
that the note was on the footing of a bill 
of exchange and hence barred by the five 
year statute, declared that before an ordi- 
nary promissory note could be placed on 
the footing of a foreign bill of exchange 
it must be payable to some person or 
corporation other than the bank which 
discounted it, otherwise there would be 
no significance to the provision of the 
statute which required it to be indorsed 
to the bank. The note sued on was never 
indorsed to the Louisville Banking Com- 
pany by any other person but was ac- 
quired by the bank directly from the 
maker. No question as to the rights of 
an innocent purchaser for value arose 
upon the note. The court therefore held 
it was not on the footing of a bill of ex- 
change but was simply a contract, evi- 
dencing the direct borrowing of money, 
subject to defenses, so that the five year 
statute of limitation did not bar recovery 
thereon, but the fifteen year statute ap- 
plied. 

But now comes the Negotiable Instru- 
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ments Law which abrogates all 
former statutory distinctions betwe 
ordinary promissory note payable t: 
or bearer, and a note made payable 
negotiable at a bank, making the 
nary promissory note, not heretofo: 
the footing of a bill of exchange, a nego- 
tiable instrument. But with the enact 
ment of this statute no change, so far as 
we know, has as yet been made in the res- 
pective provisions of the fifteen and five 
year statute of limitation above quoted, 
the first of which applied to ordinary 
promissory notes, and the last of which 
applied to notes on the footing of bills of 
exchange. 

If we look at the intent and purpose of 
the legislature underlying the statute of 
limitation which is to allow a shorter 
period for the commencement of actions 
upon instruments which have the nego- 
tiable quality and circulate to innocent 
purchasers free from equities and a long- 
er period for non-negotiable contracts for 
the payment of money, then ordinary 
promissory notes, not so before but now 
made negotiable instruments by the Nego- 
tiable Instruments Law, would fall with- 
in the five year class and actions there- 
upon or upon indorsement thereof, would 
be barred after five years. 

But it may be said that the strict letter 
of the statute, as construed by judicial 
decisions, provides a five year limitation 
only in case of those notes in terms made 
payable and negotiable at a bank, etc., 
while the fifteen year statute expressly 
refers to ordinary promissory notes not 
so payable. There may be some point to 
this and the statute of limitations of Ken- 
tucky needs early revision to make it 
harmonize with the newconditions brought 
about by the enactment of the Negoti 
able Instruments Law; but as the mat 
ter now stands, we think the better judg- 
ment leads to this conclusion: While or- 
dinary promissory notes have heretofore 
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been construed by the Kentucky courts 
as governed by the fifteen year statute 
of limitations as written contracts for the 
payment of money, and not within the 
five year statute of limitations because 
they were not negotiable instruments (i.e. 
upon footing of bills of exchange) not 
being made payable and negotiable etc., 
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the legislature has now changed the legal 
effect of ordinary promissory notes, mak- 
ing them negotiable instruments (and ac- 
tually placing them on the footing of 
bills of exchange); therefore from hence- 
forth, the terms of the five year statute 
of limitations apply thereto. 


Defense of Usury-—Liability of Bank for Correspondent. 


The Ne 


votiable Instruments Law of New York does not change the law making a usurious note void and unenforceable 


ven in the hands of an innocent purchaser for value—Liability of bank for default of correspondent stated. 


NEw YORK, May 2, 1904. 
Editor Banking Law Journal : 

DEAR SIR:—1. May the defense of usury be 
still set up in New York against a bona fide 
holder of a negotiable instrument, since the 
Negotiable Instruments Law came into effect ? 

2. Is the prevailing doctrine to the effect that 
banks are liable for default of their correspon- 
dent in a distant city ? That is when check is 
given to a bank for collection in a distant city 
and bank sends it to their correspondent in that 
city, who after collection fails. H. M. 


Answer.—t, We think so. The Nego- 
tiable Instruments Law (Section 96) sim- 
ply provides that ‘‘a holderin due course 
holds the instrument free from any defect 
of title of prior parties and free from de- 
fenses available to the prior parties 
among themselves and may enforce pay- 
ment of the instrument for the full 
amount thereof, against all parties liable 
thereon.” 

The question has not been adjudicated 
under this section, but we do not think it 
changes the judicial New York rule that 
an instrument, made absolutely void by 
the statute because of usury, is a nullity 


even in the hands of a bona fide holder for 
value. 


An exception in favor of bona fide pur- 
chasers was originally provided by the 


New York Statute. The old Revised 
Statutes (Title 3, Sec. 5) after providing 
that bonds, bills, notes, etc., upon which 


usury was taken should be void, further 
provided: ‘‘But this section shall not ex- 
tend to any bills of exchange or promis- 
sory notes, payable to order or bearer, in 
the hands of an indorsee or holder, who 
shall have received the same in good faith, 
for a valuable consideration, and who had 
not, at the time of discounting such bill 
or note, or paying such consideration for 
the same, actual notice that such bill or 
note had been originally given for a 
usurious consideration, or upon a usurious 
contract.” But in 1837, the quoted por- 
tion of the section was repealed, while 
the remainder still remains law; except, 
of course, where loans are made by banks 
for a usurious consideration in which 
case there is a different provision. 

The New York legislature having by 
repeal of the clause protecting innocent 
purchasers, given legislative sanction or 
recognition to the doctrine that a bona 
fide purchaser of an instrument, void for 
usury between the original parties, can- 
not recover on it, it is not to be pre- 
sumed that it intended to change the law 
by the enactment of Section 96 which is 
no more than the statement, in statutory 
form, of the rule of the law merchant that 
a bona fide holder for value, without 
notice, before maturity, holds an enforce- 
able title to the instrument free from de- 
fenses or equities between prior parties, 
which rule does not protect such bona 
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fide holder in the case of an instrument, 
made absolutely void by statute, the 
theory being that the instrument being 
an absolute nullity, although in form 
negotiable, no after currency on the mar- 
ket and no degree of innocence or ignor- 
ance on the part of the holder can impart 
value to it. 

2. The doctrine that a bank, undertak- 
ing the collection of a check in a distant 
city, is absolutely liable for the defaults 
of its correspondents, is maintained by 
the courts of the United States, of New 
York and several other states; but there 
are many states which hold a contrary 
doctrine, that the bank receiving such 
paper is merely under duty of exercising 
due care in selecting a. suitable corres. 
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pondent and forwarding to the 

which done, the correspondent be: 

the sub-agent of the owner of the | 

and the first bank is not liable for h 
faults. The first stated doctrine 
prevailing one in the sense that it 

law of all the federal courts, and of 

of the leading states; but there are many 
other states in which the contrary doctrine 
prevails. Banks generally relieve them- 
selves against the liability as insurer of 
their correspondents in matters of collec- 
tion, resulting in the first stated doctrine, 
by agreements made with the owners of 
paper limiting their liability to that of 
agents with duty to make due selection of 
correspondents and forward in due season. 


Certificate of Deposit to Payee Who Cannot Write. 


Where the holder of a certificate of deposit, payable to one who cannot write, makes the payee’s signature by mark, 
which is witnessed, and then negotiates the certificate, the witnesses will be liable to the purchaser where the mark has 


not been made by the trne payee. 

UNITED STATES NATIONAL BANK. } 
PORTLAND, OREGON, April 28, 1904. 4 
Editor Banking Law Journal: 

DEAR SIR :—In the case of a bank issuing a 
certificate of deposit toa party who cannot write, 
and who makes his mark and cashes the certificate 
at another bank, I would like to ask whether or 
not the parties witnessing his mark could be 
held responsible in case the party cashing the 
certificate of deposit was not the party to whom 
same was made payable; and, if not, how is a 
bank to know if they are paying money to cor- 
rect party when same is cashed through another 
bank ? 

Your opinion on this point will be greatly ap- 
preciated by Yours very truly, 

R. W. SCHMEER, Cashier. 


Answer.—We think one who signs his 
name as witness to a signature by mark, put 
upon the back of a certificate of deposit 
by the holder, who asserts he is the payee, 
for the purpose of enabling the holder to 
negotiate the certificate, would be res- 
ponsible to the purchaser of the certifi- 


cate, in case the mark was not that of the 
payee. 

In the case of Second National Bank v. 
Curtiss (N. Y. Court of Appeals), 14 B. 1. 
J. 663, a witness to the forged signature 
of the owner of a certificate of stock, pur- 
porting to assign the stock, was held liable 
to a bank which made a loan onthe stock 
to the pretended assignee, in reliance 
upon the signature of the witness. The 
court in that case said: ‘‘The only repre- 
sentation made by defendant was by 
means of the act of subscribing his name 
as awitness to the assignment of the stock, 
That act wasa statement and representa- 
tion by the witness in effect that the sig- 
nature to the assignment was made by 
Westfall (the real owner whose signature 
was forged) in the witness’ presence, or 
was acknowledged by Westfall in his pres 
ence to be his (Westfall’s) signature, and 
that the defendant thereupon, at West- 
fall’s request, wrote his name as witness 
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thereto. Such was fairly the meaning of 
the act in law and as generally understood 
in the business community. | It does not 
seem to us that it could be fairly said that 
this act implied merely that the witness 
believed or was of the opinion’ that the 
signature of Westfall was his genuine 
handwriting.” 

In the case of Mendenhall v. Stewart, 
18 Ind. App. Ct. 262, a man signed his 
name as witness to the signature of one 
Hoover to a letter in which it was statec 
Hoover was worth $3,000 above his in- 
debtedness, and guaranteed the payment 
of bills for goods which one Eilar might 
purchase from plaintiff. On the faith of 
this, a bill of goods was sold Eilar. The 
letter of credit was false and it had not 
been signed by Hoover. The witness to 
his signature was held-liable forthe price 
of the goods because of the false attesta- 
tion. The court said: “The only repre- 
sentation made by Mendenhall was by 
means of the act of subscribing his name 
as a witness to the signature of Huover. 
The legal effect of Mendenhall’s act was 
that he had seen Hoover sign his name, 


and at the request of some one, presum- 
ably Hoover, he had signed the letter as 
attesting witness.” 

In the above cases, the liability of an 
attesting witness to a written signature, 
which proves a forgery, to one who has 
relied on the attestation to his injury, is 
declared. The same rule will doubtless 
apply where the signature is by mark. 
John Smith is the payee of a certificate 
of deposit. He cannot write, and his 
signature in the bank's books is made by 
his mark. When he desires to transfer 
the instrument, or to indorse it over to a 
bank to collect it for him, his unwitness- 
ed mark would be unsatisfactory, either 
to a purchaser or to the bank of payment, 
affording insufficient evidence of genu- 
Ineness. Hence the necessity of a wit- 
ness or witnesses who know John Smith. 
He makes his mark and they sign as wit- 
nesses, thereby representing that the sig- 
nature by mark was made by John Smith; 
and this being true,-it constitutes a valid 
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indorsement by which title is transferred, 
and the bank authorized to pay to the 
transferee. But if the mark is not made 
by John Smith, the payee of the certifi- 
cate, then the witnesses have madea false 
representation, and where the certificate 
is purchased in reliance on the signature 
and representation of the witnesses to a 
fact which proves false, the latter will be 
liable for the loss sustained. 


A WELL-MERITED PROMOTION, 


Joseph T. Talbert, who has been the cash- 
ier of the Commercial National Bank of Chicago, 
for about seven years, has been. elected vice- 
president, to succeed John C. McKeon, who 
resigned to accept the vice-presidency of the 
National Park Bank of New York. 

Mr. Talbert is yet a young man, but he has 
had about twenty years’ experience in the 
banking business. He began his career in 
Texas as a clerk, and rose to the position of 


JOSEPH T. TALBERT, 
Vice-President Commercial National Bank, Chicago. 


cashier in the Farmers’ and Mechanics National 
Bank of Fort Worth. He was appointed a 
National Bank Examiner by James H. Eckels, 
in the Texas district, and subsequently he was 
transferred to Chicago. When Mr. Eckels was 
made the president of the Commercial National 
Mr. Talbert was chosen as cashier, owing to 
his knowledge and ability as a banker. His 
advancement to the vice-presidency of the bank 
is a worthy and just recognition of his merits. 
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THE BOSTON CLEARING HOUSE. 


HE Constitution of the Boston Clearing 
House Association was revised and amend- 
ed in April, 1904, and several additions and 
changes were made. There was added to Article 
2 stating the objects of the Association, the 
following : 
Sec. 3. ‘lhe furtherance or safeguarding of 
the common interests of the. associated banks, 
both as between themselves, and as affecting 


banks in other localities having established re- 
lations with this Association. 


The admission fee for new members has been 
raised from $250 to $5,000 and provision is 
made that “no new member shall be admitted 
to this Association whose capital, paid up and 
intact, is less than $500,000.” 

A new provision is that, “The assistant treas- 
urer of the United States, at Boston, may upon 
application be admitted to the privileges of the 
Clearing House without payment of any ad- 
mission fee, but he shall have no vote or voice 
in its management.” 

The new constitution provides a penalty for 
non-atte1.dance at any meeting of the Associa- 
tion, namely, ‘“‘any member failing to be repre- 
sented at roll-call at any duly called meeting of 
the Association shall pay a fine of ten dollars.” 

New provisions increase the duties of the 
Clearing House Committee by giving them power 
to suspend, and power to settle disputes. It is 
provided that “‘it shall be the duty of the Clear- 
ing House Committee to investigate prompt!y 
cases of apparent infraction of the laws under 
which banks are organized, by any member of 
the Association; and the committee shall have 
power, in case of urgent necessity, to suspend 
any bank from the privileges of the Clearing 
House until the pleasure of the Association 
thereon shall be ascertained, provided such shall 
be the opinion of at least four members of the 
committee; and, in case of such suspension, the 
committee shall forthwith call a meeting of the 
Association to take the matter into considera- 
tion."’ It is also provided that “it shall be the 
duty of the Clearing House Committee to hear 
and determine all disputes between members of 
this Association which shall be submitted to 


them by the parties thereto. The 
shall record a brief abstract of each 
referred to them, with their decision on the same. 
in a book provided for that purpose, kept at the 
Clearing House and open to the inspection of 
the members of this Association.” 

A new provision provides for stamped 
ments and the responsibility of the ban 
the stamp, as follows: 


All checks, drafts, notes, bills of exchange and 
other items, presented for payment through the 
Clearing House, shall bear the stamped or writ- 
ten indorsement of th= bank presenting the 
same, in the following form :— 

RECEIVED PAYMENT 
Through the Boston Clearing House, 
(Date) 

NAME OF BANK (and No. if desired.) 
and the bank using such stamp thereby makes 
itself responsible for all items so stamped by it. 
the same as if its indorsement had been written 
thereon. Members of the Clearing House As- 
sociation presenting checks and other items 
stamped for them and in their name by their 
customers or by other banks or bankers not 
members of this Association shall assume the 
same responsibility for ail such items so stamped 
as they do for checks and other items stamped 
by themselves. 


In the annual report of Manager Charles A. 
Ruggles for the year ending March 31, 1904, 
many interesting facts are recorded. The Clear- 
ing House changed its location in May, 1903. 
from the rooms it had occupied at number 66 
State street, for twenty years, to the more modern 
and commodious quarters in the India Building. 
During its forty-eight years of existence the 
Clearing House has moved but twice, and then 
but a short distance; it was located originally 
at number 65 State street; from there to number 
66, directly opposite and now to number 84, the 
present location. 

Asa result of mergers, the membership of 
the Clearing House was decreased by four in 
the past year, bringing the number down to 26 
and the capital from $32,500,000 to $30,100,000. 

For purposes of comparison, it is stated that 
in December, 1898, the commencement of the 
period following the liquidation of a large num- 
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anks which left the membership at 4o, 
il was $40,450,000; the loans were then 
000 and deposits $221,000,000; to-day 
ital capital of $10,000,000 less, the loans 

100,000 and deposits are $197,000,000. 

period deposits of the trust companies 
reased from $77,000,000 to $11 5,000,000, 
eport states that the stagnation in the 
ket has undoubtedly had its effect upon 
inges of the city department, although 
the percentage of decrease has been less than 
that of other Eastern cities. For the year they 
were $6,572,418,000 as against $6,931,910,000 
the previous year. The balances also show a 
slight falling off, being $519,128,576, and for 1902, 
$551,150,348. Ananalysis of the balances shows 
that $245,000,000, or quite 50 per cent. were 
paid in Clearing House certificates; orders were 
used to the extent of $196,000,000, and the re- 
mainder $77,000,000, were paid in gold certifi- 
cates and legal tenders. 

In the foreign department the volume of busi- 
ness is still on the increase, this year showing 
the largest gain on record, namely, $47,000,000, 
making the total for the year $651,798,998, and 
number of packages handled daily, 6,734. Not- 
withstanding this remarkable increase the cost 
of collection remains the same, viz: 634 cents per 
thousand dollars. 

The total amount of currency received from 
country banks in payment of collections was 
$3,875,000, exceeding that of last year by $1,500,- 
000, entailing an expense approximating $1,500. 
Occasionally it was found necessary to remind 
a correspondent that shipments should be re- 
stricted to surplus receipts that could not be used 
in the regular course of business. Since the or- 
ganization of this department five years ago, 
eight institutions outside of Boston have been 
placed in the hands of a receiver, six of these 
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during the past year, the number being equally 
divided between National banks and trust com- 
panies. The total claims of the Clearing House 
amounted to $40,000; in two instances 100 cents 
has already been paid; one has paid 50 cents, 
and all will eventually pay in full. 


PRESENTMENT OF NOTES, DRAFTS OR 
TANCES EXCEEDING $2,500. 


ACCEP- 


The following rule, recommended by the 
Clearing House Committee of the Boston Clear- 
ing House, was by vote adopted at a special 
meeting of the Association held on April 21st:— 


“Notes, drafts or acceptances exceeding 
($2500.00) twenty-five hundred dollars payable 
at any bank, member of this Association, must 
not be sent through the Clearing House on the 
morning of the day of maturity, but should be 
presented for payment or certification at the 
bank where they are made payable.” 


The above rule is not included in the Revised 
Constitution. Heretofore it has been the custom 
of the Boston banks to charge through the 
morning clearing, notes, drafts and acceptances 
to any amount. A few of the banks have 
always declined to pay anything but checks 
through the clearings, and as a compromise 
measure the amount has been fixed at $2,500.00. 
This saves time and labor in presenting small 
notes, &c., at the counter. If, however, a mem- 
ber is desirous of paying a certain note or draft 
through the clearing and notifies the holding 
bank to that effect, there is no objection to its 
being charged through the morning settlement. 
Cases in mind are those of some of the banks 
having large grain drafts coming to them daily, 
and it is a matter of convenience to receive ac- 
ceptances with bills of lading attached early in 
the day; for that reason they would prefer to have 
them charged to them in the morning clearing. 


FAVORABLE REPORT REGARDING SOUTH DAKOTA BANKS. 


H. R 


Savings 


Dennis, President of the Sioux Falls 
Bank, of Sioux Falls, South Dakota, 


paid the “ Journal” a pleasant call a few days 


ago. Mr. Dennis is a member of the Executive 
Council of the American Bankers’ Association, 
and was in the city attending the annual meet- 
ing of that body. 

Mr. Dennis reports that the banks in his sec- 
tion are in a good condition, and that the out- 
look for business is very bright. He says the 


prospects for a good yield of wheat are very 
favorable. 

The Sioux Falls Savings Bank, of which Mr. 
Dennis is President, has a paid-in capital of 
$44,500. On March 28th, it had deposits of 
$823,448, and surplus and profits $53,995; total 
resources $921,943. 

The bank does a general banking business, 
and is well equipped for the handling of collec- 
tions in South and North Dakota. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported the 
New York Clearing House for the weeks ending May 9, 1903, and May 7, 1904, resp ely, 
together with a computation of the proportionate increase or decrease of deposits for the yea 








Deposits, | f Deposits. (Per ( «nt. of 
1903. 1904. I 


$ 16, 350,000) $ 20,110,000 


Loans, 
1903. 


Bank of N, Y., N. B. A.....| $17,745,000 
Bank of the Manhattan Co . 


Banks. Loans, | 


1904. 
$ 20,048,000 








Merchants’ National . . . 
Mechanics’ National . . 
Bank of America 
Phenix National 
National City 
Chemical National 


_ Merchants’ Exch. National. . | 


Gallatin National 


Nat. Butchers & Drovers’.. 


Mechanics & Traders’ 
Greenwich 


American Exchange Nat... 
Nat Bank of Commerce.... 


Mercantile National 


Nat. Bank of N. America.. .| 


Hanover National 
Irving National 


Citizens’ Central National.. | 


National Shoe & Leather... .| 
Corn Exchange............ 


Importers & Traders’ Nat.. 


National Park 


First National 


N. Y. National Exchange... 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of Metropolis 
West Side Bank 


First National, Brooklyn. ..| 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National... 


Astor National 


Totals 





19,532,000 | 
12,861,600 
13,513,000 
20,016,300 
4,601,000 
129,721,100) 
24,155,300) 
5,101,300 
7,945,400 
2,441,500 
3.7 15,000 





3,463,200] 
38,685,900} 
9,567,900) 


2,930, 100 
3,451,200 
10,722,400 
7,539,900 
2,492,400 
8,452,200 
3,265,000 
12,241,000 
4,349,000 


10,21 3,300 | 


4,331,200 
6,714,000 





4,856,000 | 


20,439,000 | 
14,896, 300 
21,395,000, 
21,446,100) 

4,012,000) 


176,977,500) 
23,317,300 
5,383,200) 
8,277,400) 
2,066,800) 
4,326,000) 
2,205,600) 
31,232,000} 
168,640,200) 
25,093,700) 
3,094,400) 
5.949.800 
2,184,600 
16,249,000 
48,179,800} 
6,234,000) 
15,166,400 | 
2,711,700 | 
6,478,400 
7,061,400 
27,802,006 | 
6,807,600 
24,263,000 
67,935,000 
1,129,100 
21,660, 500 
9,128,000 
46,010,100 | 
7,868,200 
2,97 3,000 
4,465,800 | 
3+597.700)| 
41,668,600!) 
9,129,400 
2,711,300) 
3,032,400 
9,760,900 
7454, 300) | 
2,424,300) 
8,594,500 | 
3,479,000) 
14,076,000 | 
4,442,000, 
11,752.300 | 
5,253,500 | 
5,809, 


4,826,000 | 





23,099,000 
14,459,800 
13,684,000 
21,971,000 
4,444,000 
112,319,500) 
24,068, 300 
5,439,400 
5,671,800 
2,916,900 
3,825,000 
1,614,400 
20,787,000 
56,680, 100 
21,350,000 
4,159,300 
5,619,100 
2,530,000 
13,308,100 
55,108,400 
5,345,000 
7,669,100 
3,285,200 
6,893,900 
6,753,400 
30.746,000 
4,432,700 
19,87 5,000 
65,606,000 
1,291,300 
19.904, 300 
10,455,000 
66,376,800 
6,134,600 
3,220,000 
4.848,800 
5,200 
4.900 
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388,700 
16,000 
05.900 
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7.456,800 
4,970,000 


29,264,000) 2 


17,329,30€ 
22,211,000 
22,768,200 
3-674,000 
187,133,500 
24,267,000 
5,988,600 
6,168,800 
2,323,600 
4,678,000 


2,186,900) 35 4 


24,708,000 
161,301,900 
22,097,700 
3,850,200 
5,948,200 
2,727,300 
15,160,100 


8,355,800 
34,276,000 
6,919,800 
21,591,000 
79,923,000 
1,215,100 
24,449,700 
10,125,000 


90,698,300 


= ut 
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57,000 
526,800 
5,523,200 
6,738,100 
4,935,000 
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'$851,081,500 $1,071,030,000 $839,712,300 +1,131,712,800 








+ United States Deposits included, $56,097,400. . 





